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JOINT APPENDIX 
[Filed in Open Court 
March 13, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on December 22, 1960, Sworn in on January 3, 1961. 


THE UNITED STATES OF AMERICA 
v. 
TONY A.COLEMAN 


Criminal No. 189-61 
Grand Jury No. 215-61 


) 

) Violation: 22 D.C.C. 1801, 2202 
) (Housebreaking and Larceny) 
) 
) 
) 


22 D.C.C. 103 
(Attempted Housebreaking) 


The Grand Jury charges: 

On or about February 16, 1961, within the District of Columbia, 
Tony A. Coleman entered the store of The Dragon, Inc., a body corporate, 
with intent to steal property of another. 
SECOND COUNT: 

On or about February 16, 1961, within the District of Columbia, 
Tony A. Coleman stole the property of The Dragon, Inc., a body corpo- 
rate, of the value of about $53.00, consisting of twenty cartons of ciga- 
rettes, each carton of the value of $2.00, two bottles of whiskey, each 
bottle of the value of $5.00 and twelve bottles of beer, each bottle of the 
value of $0.25. ! 
THIRD COUNT: 

On or about February 19, 1961, within the District of Columbia, 
Tony A. Coleman entered the store of Charles S. Drakos, with intent to 
steal property of another. | 
FOURTH COUNT: 

On or about February 19, 1961, within the District of Columbia, 
Tony A. Coleman stole the property of Charles S. Drakos, of the value 
of about $63.00, consisting of $11.00 in money and twenty-six cartons of 
cigarettes, each carton of the value of $2.00. | 


FIFTH COUNT: 

On or about February 21, 1961, within the District of Columbia, 
Tony A. Coleman entered the store of Samuel Wertlieb, with intent to 
steal property of another. 
SIXTH COUNT: 

On or about February 21, 1961, within the District of Columbia, 
Tony A. Coleman stole the property of Samuel Wertlieb, of the value of 
about $66.00, consisting of two cartons of cigarettes, each carton of the 
value of $2.00,twelve bottles of whiskey, each bottle of the value of $5.00 
and $2.00 in money. 
SEVENTH COUNT: 

On or about February 24, 1961, within the District of Columbia, 
Tony A. Coleman attempted to enter the store of Jean Y. Gelfand, with 
intent to steal property of another. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


[ Filed March 14, 1961] 
ORDER APPOINTING COUNSEL TO DEFEND 
Upon consideration of the motion of the defendant in the above- 


entitled cause, it is this 14th day of MarchA. D., 1961 
ORDERED, That Fred W. Drogula be, and he is, hereby appointed 
to appear and defend on behalf of the said defendant. 


/s/ Curran 
United States District Judge 


[ Filed March 17, 1961] 


PLEA OF DEFENDANT 
On this 17th day of March, 1961, the defendant Tony A. Coleman, 
appearing in proper person and by his attorney Fred Drogula, Esquire, 
being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 


/s/ LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court #4 


[ Filed November 15, 1962] 


EXCERPTS OF HEARING ON MOTION 


Washington, D. C. 
Friday, April 21, 1961. 


The above-entitled case came on for hearing on motion at 10:30 o'clock 
a.m. on Friday, April 21, 1961, in the United States District Court for 
the District of Columbia, in the Courthouse at Washington, D.C. 
BEFORE 
HONORABE JOHN J. SIRICA, Judge of the United States District 
Court for the District of Columbia. 
APPEARANCES: 
THOMAS A. FLANNERY, Esquire, on behalf of the United States; 
FRED W. DROGULA, Esquire, on behalf of the defendant. 


* * * * * 


MR. DROGULA: I am Court-appointed counsel for this defendant, 
Tony A. Coleman, in Criminal No. 189-61. 
There are two motions in the jacket before Your Honor. There is 


Defendant's Motion to Suppress and that includes instruments which were 
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taken from the defendant at the time of his arrest. 

There is a supplemental motion as to the defendant's confession, 
which was later obtained during his detention. 

Now, I would like to address myself, if Your Honor please, first 
to the motion, the defendant's supplemental motion. Mr. Daly is here 
now. 

I would like to introduce testimony in support of these motions. 
First of all, I intended to call the arresting officer, as well as two officers, 
detectives from the Metropolitan Police Department, and then Mr. Daly. 

THE COURT: Is he here now? 

MR. DROGULA: They are all fou here, Your Honor. 

THE COURT: All right. 

MR. DROGULA: I would like to call Mr. Daly perhaps first. 

THE COURT: Is he here? 

MR. DROGULA: Yes, sir. 

MR. FLANNERY: I would to make a statement before counsel pro- 
ceeds, Your Honor. 

THE COURT: Ali right. 

MR. FLANNERY: I think counsel can properly file a motion to 
suppress physical evidence seized as the result of an alleged illegal 
arrest, but I don't think counsel can properly move prior to trial to sup- 
press an intangible thing, such as a confession. 

THE COURT: Is this an oral confession? 

MR. FLANNERY: It is an oral and written confession. 

THE COURT: Well, where is your authority for that? 

MR. DROGULA: Under 41(g), Your Honor, under the criminal 
rules, it does specify that property includes any tangible object, and it 
is the defendant's position that a written confession bearing his signature 
is certainly a tangible object. 

THE COURT: Well, the way that question is usually raised is dur- 
ing trial, when you object to the admissibility of the confession or state- 

ment, and the judge usually, if he thinks that there is anything to 


your point, will allow you to take testimony out of the presence of the jury. 
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I never heard of the matter being raised prior to trial. 
MR. DROGULA: Well, there is no precedent in this jurisdiction. 
THE COURT: Do you have any cases on that? ! 

MR. DROGULA: No, Your Honor, not in this jurisdiction. There 


are from the Second Circuit. 

However, I might say the reason I raised it at this point is that it 
is the defendant's position that the confession is the direct product of the 
illegal search. 

THE COURT: Suppose you put on evidence regarding the alleged 
illegal search first, and let us see what happens then. 

* * * * * 

MR. DROGULA: The Court was of the opinion earlier that you 
would like to hear the rest of the evidence which I intended to introduce, 
and it is two detectives from the First Precinct of the Metropolitan Police 
as to what happened when the suspect was taken to Police Headquarters, 
and from them I intend to show the period for which he was held before 
making his confession. If Your Honor is of the opinion that you would 
prefer to hear that evidence at trial, then perhaps we can Sores with 
the rest of this. 

THE COURT: I think so. I think the proper way to do i is to raise 
that point during the trial. Your point is that there was undue delay be- 
tween arrest and arraignment. | 

MR. DROGULA: Well, also, Your Honor, it is our point that this 
confession was obtained by the use of this crowbar and other evidence. 

THE COURT: Well, I don't think I will listen to that now. I think 
you ought to preserve that for the trial, that part of it. | 

MR. DROGULA: Very well. | 

THE COURT: Do you have anything more along the lines you put 

on the stand here? 
MR. DROGULA: No more along the lines of the arrest, Your Honor. 
THE COURT: All right. 


* * 
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THE COURT: Mr. Drogula, you appreciate the fact, of course, 
that probable cause to a police officer is one thing and probable cause to, 
we will say, a citizen is another. You have to take into consideration 
the experience of the officer, and the fact that complaints had been made, 
and they were looking for suspects or people that broke into these kind 
of places in that neighborhood. 

Here is an officer on the force for about three years, and he sees 
a man over across the street doing nothing, he admits, but he had a right, 
I think, under the circumstances, and in view of the fact that that was 
part of his duty to go around and inspect these places, to walk over near 
to the entrance of this store, and then he saw this lock had been tampered 
with, or words to that effect. 

Now, he sees a man very close to that point, and at 12:25 in the 
morning, and the store was closed, nobody inside, and right then and 
there an officer trained as he undoubtedly was would suspect something 
had happened, probably somebody had jimmied the door or tampered with 
the lock. The next thing he observed, of course, was that this man was 
standing close by. Then he engaged him ina conversation. I think he 
said, What are you doing here, or words to that effect, and the defendant 
said he was waiting for a friend, and then he observed the crowbar or the 
bar, rather, protruding from this man’s pocket. There is no evidence 

in the case to contradict that. I assume that is what happened. You 
haven't offered any evidence by the defendant that that did not occur. So 
you have this testimony standing unimpeached. 

Now, with all of the things that this officer had in mind at that time, 
that he was inspecting the door, and this man was standing close by, and 
he sees a bar in his pocket, and he certainly had a right to question him, 
and I think under the circumstances had a right to arrest him. I think 
he had probable cause, which means a reasonable belief that a felony 


had been committed, and the man was standing right there with an instru- 
ment that could have caused the kind of damage that undoubtedly was 
caused to the lock or the hinge there, and therefore the Court rules that 
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the officer had probable cause to make the arrest under the circumstances 


of this case, and probable cause to make the search. 
The motion is denied. | 


(Thereupon the instant hearing was concluded.) 


[ Filed April 21, 1961] 


MOTION TO SUPPRESS EVIDENCE 
On this 21st day of April, 1961, came the attorney of the United 
States; the defendant in proper person and by his attorney, Fred Ww. 
Drogula, Esquire; whereupon the defendant's motions to suppress evi- 
dence and for the return of property, coming on to be heard, after argu- 
ment by counsel, are by the Court denied. : 
By direction of 


/s/ JOHN J. SIRICA 
Presiding Judge 
Criminal Court #1 


[ Filed November 15, 1962] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Thursday, May 4, 1961. 


The above-entitled matter came on for trial before the HONORABLE 
JOSEPH R. JACKSON, Judge, anda jury. 
APPEARANCES: 

On behalf of the Government: 


THOMAS A FLANNERY, ESQ. 
Ass't. United States Attorney. 


On behalf of the defendant: 
FRED W. DROGULA, ESQ. 


(Transcript prepared pursuant to Order, United States Court 
of Appeals, dated March 22, 1962, to wit, transcript of the 
hearing held by the trial court out of the presence of the jury 
as to whether petitioner's confession should be allowed into 
evidence.) 


x x co * * 


PVT OWEN C. THOMPSON 


was called as a witness by and on behalf of the Government and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Please state your name. A. I am Officer Owen C. Thompson, 

attached to the 1st Precinct. 
sd x * * * 

Q. You were so employed, were you not, on February 24th, 1961? 
A. Yes, sir. 

Q. What tour of duty were you working that day? A. The midnight 
tour of duty, 12:00 midnight to 8:00 a.m. 

Q. Very well. Now then, at around 12:25 a.m. on February 24th, 
1961, where were you? A. In the vicinity of 10th and H Streets, North- 
west. 

Q. In the District of Columbia? A. Yes, sir. 
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Q. Very well. Were you walking your beat at that time? A. Yes, 


sir. 

Q. Were you alone? A. No, sir, another officer accompanied me. 

Q. Allright. Now then, as you found yourself in that area at that 
time, did you notice anything unusual? A. I observed the defendant 
Coleman standing in a doorway at approximately three-quarters of a block 
away. 

Q. Allright. Now, for the record, will you point to the defendant 
Coleman? A. The defendant Coleman is in the brown suit. | 

Q. Seated there at counsel table? A. Yes, sir. 

THE COURT: Let the record show the witness identified the defen- 
dant as being in the courtroom. 

* *x 
BY MR. FLANNERY: 

Q. Now then, you say you were three-quarters of a block away 
when you first noticed this individual Coleman? A. Yes, sir. 

Q. And what did you do from that point on? A. ARES North 
in the 800 block of 10th Street towards I Street. 

Q. Allright. And then what did youdo? A. At the corner of 10th 
and I, the West side, I had noticed while I was walking North in this block 
that the defendant had moved from the doorway down along side of the 
show window on 10th Street approximately 10 or 15 feet from the doorway. 

Q. Yes. Now, was the doorway of a store located at 944 10th 
Street? A. 9441 Street. 

Q. IStreet, yes? A. Yes, sir. 

Q. What did you do from that point on? A. The defendant, as I 
was walking in the 800 block of 10th Street, appeared when I observed him 
to move from the doorway down along side the store window. He appeared 
to me like he might have had something to drink. He was unsteady on his 
feet. I reached the corner and the defendant was leaning against the win- 

dow of this store. | 

Q. Allright. What did you do then? A. I approached the defendant. 
I crossed the street and walked slowly and when I reached the curb and 
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when approximately 5 or 6 feet from the entrance of this delicatesen at 
944 I Street I observed that the lock was off and hanging to one side. 

Q. Allright. A. I approached the defendant Coleman and I asked 
the defendant what he was doing in this vicinity. He stated to me that he 
was waiting for a friend. At this time I noticed the defendant -- 


* x * * * 


Q. What did you take notice of? A. I noticed he was trying to 
hide, in my opinion, an iron bar protruding from his overcoat pocket. 


Q. Allright. Then what did you do? A. I asked the defendant 
what he had in his pocket and reached towards the object. He then took 
it out of his pocket and it was a tire iron. And I asked the defendant what 

he carried this for, why he had it in his possession, and he said 
he carried it for self protection. 

Q. Did you then arrest the defendant? A. I then arrested the de- 
fendant for attempted housebreaking. 

Q. Allright. Now then -- 

MR. FLANNERY: Make that Exhibit 1. 

THE DEPUTY CLERK: Government's Exhibit 1 marked for identi- 
fication. 

(The Tire Iron was Marked Gov't. 
Exhibit #1 for Identification.) 

MR. FLANNERY: Make that Exhibit 2. 

THE DEPUTY CLERK: Government's Exhibit 2 marked for identi- 
fication. 


(A screwdriver was Marked Gov't. 
Exhibit #2 for Identification.) 


MR. FLANNERY: Number 3. 
THE DEPUTY CLERK: Government's Exhibit 3 marked for identi- 
fication. 


(A pair of Pliers was Marked Gov't. 
Exhibit #3 for Identification. ) 


BY MR. FLANNERY: 
Q. Now, Mr. Thompson, I will hand you this iron bar, which is 
now known for record purposes as Government's Exhibit Number 1 for 
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Identification. Can you identify that? A. Yes, sir, this is the bar I 


took from the defendant Coleman. 

Q. How do you identify it? A. I had placed an "x" on this bar on 
the flat side of the bar. 

Q. Allright. Now, with respect to this bar, did there come a 
time several days later when you took this bar somewhere? A. Yes, 
sir, I did. | 

Q. Where did you take the bar? A. I took the bar and some paint 
chips to the Federal Bureau of Investigation. 

Q. Did you take them down there to the laboratory? A. Yes, sir. 

Q. Did you turn them over to Agent Miller? A. Yes, sir. 

Q. Do you recall when you did that? Was it several days later? 
A. Several days later; yes, sir. 

* * * * * 

Q. Now, I am handing you this brown envelope and its contents, 
known for record purposes as Government's Exhibit Number 4 for Identi- 
fication. First of all, can you tell the Court and jury what that envelope 
is? A. This envelope contains paint chips and wood chips taken from 
the door of 944 I Street. 

Q. Now, will you explain that a little bit? Did you take some paint 
chips from the door? A. No, sir. 

Q. Well, who did that? A. It was the wagon crew that transported 
the defendant to the precinct. 

Q. Did they do that in your presence? A. No, sir. 

THE COURT: Did you see them do it? 

THE WITNESS: No, sir. 

BY MR. FLANNERY: 

Q. Do you know the name of the witness who did that? A. Offhand, 
sir, I do not. 

Q. All right, we will pass this for a moment then. 

Now, let's get back to the arrest. After you arrested the defendant, 
where did you take him? A. To Number 1 Precinct. 

Q. Allright. And by what time did you get to Number 1 Precinct? 


A. Ten minutes to 1:00. 

Q. Very well. Now then, were there other officers there; other 
detectives there? A. They arrived a few minutes after we got there, sir. 
Q. Who were they? A. Detective Bies and Detective Murphy. 

Q. Did you and those two detectives question this defendant? 

A. Yes, sir. 

Q. Very well. And did there come a time when the defendant made 
any admissions? 

MR. DROGULA: Objection, Your Honor. 

THE COURT: Overruled at this time. 

BY MR. FLANNERY: 

Q. Did there come a time? A. Yes, sir. 

Q. Now, what time was that? A. That was approximately 45 
minutes later. I would say about 20 minutes to 2:00. 

Q. Yes. Allright. Now -- 

MR. FLANNERY: Your Honor, it might be appropriate at this time 
to approach the Bench. 

THE COURT: Very well. 

(AT THE BENCH:) 

MR. FLANNERY: Do you have an objection now? 

MR. DROGULA: Yes, I do object, Your Honor, on the ground 
first of all that there was an illegal arrest in this case and that subse- 
quently any admissions made by the defendant would be the results of the 
illegal arrest and would, therefore, be inadmissible. There has already 


been a motion to suppress evidence in this case heard before Judge Sirica 
and denied. I would like to reopen that motion. And I also intend to in- 
clude another motion upon the ground that any admissions of the defendant 
should be excluded upon the ground that they were taken during the period 
of unlawful detention. 
THE COURT: Well, the unlawful detention hasn't been shown yet, 
therefore, I can't listen to it. I don't know what this witness is 


going to Say. 
MR. FLANNERY: I think it might be well to excuse the jury and 
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let him have his hearing outside the presence of the jury. 

MR. DROGULA: Your Honor, I might say this, there are more 
admissions in this case which I don't know whether Mr. Flannery intends 
to develop, but there is also a written confession which we intend to make 
a similar objection to. Maybe the Court would like to hear them all at 
once. 

THE COURT: Yes, that is usual. 

(IN OPEN COURT:) 

THE COURT: Ladies and gentlemen of the jury, you will be ex- 
cased, bearing in mind the admonition the Court gave you, for a few 
minutes. The Court will send for you. Follow the Marshal. | 

(The jurors retired to the jury room.) 


* * * * 


FURTHER DIRECT EXAMINATION 
( Out of the Presence of J ury) 


BY MR. FLANNERY: 
Q. All right now, Officer Thompson, you say there did come a 
time in the early morning of 24 February, 1961, when the defendant made 
several admissions? A. Yes, sir. 


Q. Now, for the record, what time was that? A. Approximately 
1:40. 


Q. A. M.? A. A. M. on the 24th. 

Q. Allright. Now, who was present when the defendant made his 

admissions? A. Myself, Officer Bies and Officer Murphy. 

Q. Now, prior to the time that the defendant made this alleged 
admission, did you or anyone in your presence threaten him in any way? 
A. No, sir. 

Q. Did you or anyone else in your presence make any promises to 
him for the purpose of inducing him to make a statement? A. No, sir. 

Q. Was any coercion or force of any kind used upon him while 
you were there to induce him to make a statement? A. No, sir. 

Q. So what did the defendant say about 1:40 a.m. in connection 
with these cases? A. About 1:40 a.m. myself and Detective Bies -- 
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THE COURT: What did he say? What did the defendant say? 
That is the question. 

THE WITNESS: He admitted to breaking in. 

THE COURT: What did he say? Don't say he admitted. What did 
he say? If you can think of it or the substance of it. 

BY MR. FLANNERY: 

Q. What did he say first of all aboutthe breaking in at the place 

where you arrested him? A. He stated that he was trying to break 
in 944 I Street. 

Q. Allright. What did he say he had done? Did he say he had 
used this cross-bar here? A. Yes, sir, he stated he used the crow-bar 
on the door. 

Q. Did he tell you what his intention was at the time he was trying 
to break in? A. He said he was going in to steal whatever he could find. 

Q. All right. Now then, at that time was he questioned about the 
breaking into the Dragon Restaurant on February 16th, 1961? A. Yes, 
sir, he was. 

Q. What did he say in regard to that case? A. He stated he worked 
on the front door, he got inside and he made an attempt to get the safe 
open and he could not get in the safe. He stated he stayed in this premises 
several hours and drank several bottles of beer. 

Q. And did he say that he had stolen anything after he had gotten 
in there? A. Yes, sir, he stated he took whiskey and cigarettes. 

Q. Allright. Now then, at that time or about that time, did he 

make any statement in regard to an alleged breaking in to a restau- 
rant at 605 G Street, Northwest, owned by Charles S. Drakos, on February 
19, 1961? A. Yes, sir, he stated he got in the restaurant through the 
back door by forcing the rear door and he had taken cigarettes from the 
premises. 

Q. Now, then, did you question him about breaking into Schultz's 
Grill, 607 G Street, Northwest, on February 21, 1961? A. Yes, sir. 
He stated he had climbed over a fence and jimmied the back door. He 
had also jimmied a lock off an inner door and had broken into a cigarette 
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machine and taken some change from the cigarette machine and took some 


change from the cash register and also cigarettes. 

Q. Allright. Now then, after he made those statements to you was 
he taken around to show you the places that he had broken into? A. Yes, 
sir, the defendant volunteered to go. | 

Q. And did you go along? A. Yes, sir, I did. 

Q. Did you go to these various places I have just mentioned? 

A. Yes, sir. 

Q. Did he demonstrate to you how he made entry into them? 

A. Yes, sir, he told us. 

Q. Now, did there come a time after he had done that that you 
went back to Number 1 Precinct? A. Yes, sir. 

Q. And was the defendant asked if he wished to make aiwritten 
statement and sign it? A. Yes, sir. 

Q. And what did he say to that? A. He said he would be glad to 
sign a statement, a confession. 

THE DEPUTY CLERK: Government's Exhibit 5 marked for identi- 
fication. 


(Gov't. Exhibit No. 5, [ Statement] 
was Marked for Identification. ) 


BY MR. FLANNERY: 

Q. I hand you Government Exhibit 5 for Identification, a single 
page typewritten statement signed by Tony A. Coleman, dated February 
24th, 1961, and I will ask you now can you identify that? A. ‘Yes, sir. 

Q. Is that the written statement this defendant made? ‘A. This is 
the written statement the defendant signed and also made. : 

Q. Do you identify it by the fact that your signature appears there- 

on as a witness? A. Yes, sir, I signed it. 

Q. Now, does this statement reflect when it was begun? A. The 
date and the time on the confession is when it was begun. 

Q. What time was that? A. 3:45 a.m. on the 24th. 

Q. Do you have any knowledge when the statement was completed? 


| 


A. I would say roughly about 4:30 a.m., 45 minutes. 
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Q. Now then, when this statement was taken, Officer Murphy was 
present, wasn't he? A. Yes, sir. 

Q. Was Officer Bies there at that time? A. I don't recall. 

Q. Now, at the time the defendant gave you this written statement, 
Government Number 5 for Identification, did anyone threaten him? 
A. No, sir. 

Q. Did anyone’ make any promises to him? A. No, sir. 


Q. Did they use any force or coercion upon him in any way? 


A. No, sir. 
x x 5 3 x 
CROSS EXAMINATION 
BY MR. DROGULA: 

Q. Officer Thompson, going back now to 10th Street at approxi- 
mately 12:20 a. m. on February 24th, 1961, how far away were you when 
you first observed the defendant? A. Three-quarters ofa block, roughly. 

Q. Now, where was the defendant when you first saw him? A. He 
was near the doorway of 944 I Street, Northwest. 

Q. He was not in the doorway, however, is that right? A. No, sir. 

Q. Now, the premises at 944 I Street, Northwest, is situated upon 
acorner, is it not? A. Yes, sir. 

Q. It is on the Southeast corner? A. Yes, sir. 

Q. So that part of the premises is situated on I Street and the other 
part of it is situated on 10th Street? A. Correct. 

Q. Now, the door of these premises is recessed from the sidewalk, 
is it not? A. Yes, sir. 

Q. And the door is covered by a screen door, is it not? A. Cor- 
rect, sir. 

Q. Is the doorway itself lighted? A. No, sir. 

Q. Would you describe the locks which are on the door? A. The 
locks? 

Q. Yes, what'locks were on the door? A. There was one padlock 
half way between the bottom and top of the door. 

Q. Very well, was there another lock? A. There might be a key 
lock. 
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Q. Akey lock. All right. Now, when you first observed the de- 
fendant from a distance of half a block, what crime, if any, was he com- 
mitting? A. None. 

Q. As you approached walking North on 10th Street with your part- 
ner you then stated you saw the defendant begin walking South on the East 
side of 10th Street? A. Yes, sir. 

Q. Did he come to a stop South of the doorway? A. Yes, sir. 

Q. About how far away was he? A. Approximately 10 or 15 feet. 

Q. At this time what crime was he committing? A. None, sir. 

Q. Allright. Did you and your partner then proceed all the way 
to the corner, which would be the Southwest corner of 10th and I? 

A. Yes, sir. 

Q. What is the name of your partner? A. Officer Cox, David Cox. 

Q. Allright, then you stated there came a time when you began 
walking toward the defendant? A. Yes, si¥. 

@. How wide would you say the sidewalk is on the southeast corner 
of 10th andI Street? A. Fifteen feet, sir. 

Q. When you began approaching the defendant and was crossing the 
street, what crime, if any, was the defendant committing? A. None, sir. 

Q. Allright. When you reached the sidewalk, did ae ‘at that time 
notice that the door had been tampered with? A. Not when I first reach- 
ed the curb itself. | 

Q. Allright. Let me ask you this. As you left the Southwest 
corner of the street, did you walk toward the door or did you walk toward 
the defendant? A. I walked towards the door, sir. 

Q. Why? A. No reason. I didn't have any reason in. mind. I just 

walked across the street. 


Q. You were going to see the defendant? A. I was going over to 
talk to the defendant, that is right. 
Q. But you walked toward the door. All right. Now - +- 
THE COURT: In the direction of the door, do you mean; is that it? 
THE WITNESS: Yes. 
BY MR. DROGULA: 
Q. Even though the defendant was standing 15 feet south of the 
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door? A. Approximately. It could have been 10 feet. 
x me mw mm 
[BY MR. DROGULA:] 

Q. Would you describe again the condition you observed at that 
time? A. The lock was pulled off of the door. 

Q. What lock? A. The center padlock. 

Q. The padlock. What about the lock itself, the key lock? A. I 
could not see the key lock itself. I saw that the padlock was pulled off. 

Q. All right. You then approached the defendant. Now, during 
this time did he make any attempt to run away? A. No, sir. 

Q. He remained standing where he was? A. Yes, sir. 

Q. Now, do you think he saw you during this time? A. Itisa 
possibility, yes, sir. 

Q. Do you recall testifying on a motion which was heard in this 
case before that the defendant had seen you? A. Yes, I believe he did 
say he saw me. 

Q. No, did you say that he did see you? A. I believe so. 

Q. Yes. When you were standing across the street with Officer 
Cox, can you state whether or not the defendant saw you? A. Yes, Sir. 

Q. He did. All right. As you were approaching walking North on 
the West side of 10th Street, can you say whether or not the defendant 
saw you? A. Ican, yes, Sir. 

Q. Now, you approached the defendant. Who spoke first? A. I did. 

Q. What did you say? A. I asked the defendant what he was doing 
on the corner. 

Q. And what did he say? A. He said he was waiting for a friend. 

Q. How far away were you from the defendant at this time? A. I 
was in front of the defendant at this time. 

Q. About as far as Iam from you? A. About a foot and a half. 

Q. At the time he said that, had you seen this crowbar which you 

say you saw sticking out? A. I saw the crowbar after I had asked 
the question. 

Q. After you'had asked the question. Where was the crowbar? 


A. In his right pocket. 

Q. In his right pocket? A. Yes, sir. 

Q. Would you say this crowbar is approximately eighteen inches in 
length? A. Yes, sir. 

Q. Allright. As a matter of fact, Officer, wasn't this crowbar up 
his sleeve in such a manner (demonstrating) and then in his pocket like 
this? A. Lobserved the bar protruding from his pocket. _ 

Q. Do you mean, Officer, you saw -- 

THE COURT: He told you he saw the bar protruding fom his pocket. 

BY MR. DROGULA: 

Q. Allright. Which end was protruding, Officer? A. I couldn't 
say. 

Q. Allright. How much of the end was protruding? * Three or 
four inches, sir. 

Q. You can't say -- Well, you have answered that. All 1 right, what 
then did you say to the defendant? A. I asked the defendant what he had 


in his pocket and I reached over for it and he took it out of his 
pocket and gave it to me. 


Q. As a matter of fact, didn't you take his arm and pull it out of 
his pocket? A. No, sir. 

Q. What did he say to your question? A. He didn't state what he 
had, he just took it out and give it to me. 

Q. He handed it to you? A. Yes, sir. 

Q. What did you say then? A. I asked the defendant vty he carried 


Q. What was his reply? A. He said he carried it ecieatt protection. 
Q. What did you do then? A. I placed the defendant under arrest 
for attempted housebreaking. 
Q. Did you tell him you were placing him under arrest for attempt- 
ed housebreaking? A. Yes, sir, I did. 
Q. During this time did Officer Cox join you from the other side 
of the street? A. No, sir. | 
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Q. Did you then take the defendant to the other side of the street? 
A. Yes, sir. 

Q. At that time was the defendant placed in a patrol wagon? A. 
Yes, sir. 

Q. Did that patrol wagon just happen to come along the street or 
was it called? A. I don't recall, sir. Officer Cox went over to the box 
to call the wagon. That is normal procedure. And I don't know if the wa- 
gon was cruising in the area. 

Q. Why did Officer Cox go to call for a wagon at the time you began 
across the street? A. He didn’t sir. 

Q. Do you mean you spoke? A. We were over on the corner. I 
had gotten the defendant Coleman and we were on the corner, the North- 
west corner at this time. 

Q. How long were you there before the wagon came? A. I don't 
recall if it was cruising and it stopped -- 

THE COURT: How long was it? 

THE WITNESS: Approximately two or three minutes. 

BY MR. DROGULA: 

Q. What time was it then, Officer? A. Approximately 20 minutes 

to 1:00. 

Q. 20 minutes to 1:00; all right. Then who was driving the patrol 
wagon, if you know? A. I don't recall at this time, sir. 

Q. Was any further search of the defendant conducted at that time? 
A. Yes, sir. 

Q. What did you discover as a result of that search? A. The de- 
fendant had in his possession a pair of pliers and a screw driver. 

Q. Did you take these from the defendant? A. Yes, sir. 

Q. You took them off his person? A. Yes, sir. 

Q. And then you put him in the patrol wagon? A. Yes. 

Q. How long did it take you to get from that spot to the Number 11 


Precinct? A. Approximately 5 minutes. 
Q. Allright. Now, did you then take the defendant inside? A. 


Yes, sir. 
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Q. Was he booked? A. No, sir. 

Q. He was not booked. Do you recall what time he was : booked, if 
at all? A. Yes, sir, he was booked. I don't recall the exact time, sir. 

Q. You don't know. Was it later the following morning? A. It 
was during the morning hours; yes, sir. 

Q. It was approximately 7:05 a. m. 2? A. I don't at the exact 
time, sir. It was in the morning hours. ! 

Q. Where did you first see the two detectives, Bies aad Murphy? 
A. Yes, sir. | 

Q. Where were they at the time you arrived at Number 1 Precinct? 
A. They were in a cruiser on the street, sir. 

Q. They were outside? A. Yes, sir. | 

Q. Then you met them before you went into the Precinct? A. I 
went in the Precinct and they came in. 

Q. How long had you been in the precinct when they came in? A. 
Approximately 5 minutes. 

Q. What happened during that 5 minute interval? The ‘defendant 
was not booked? A. I had the defendant take everything out of his pockets. 

Q. What did that include? A. Papers; I believe a wallet. 


Q. Were you questioning the defendant during this time? A. No, 


sir. 

Q. Had you asked the defendant prior to this time whether or not 
he had been trying to break into that premises? A. No, sir. 

Q. From the time of his arrest until the time at Number 1 Precinct 
you had never asked him anything relating to the offense? A. No, sir. 

Q. Now, after the defendant had taken everything out of his pockets, 
what were you doing with him before Detectives Bies and Murphy arrived? 
A. It was just a matter of a few minutes. He was sitting in the chair; we 
were waiting for the detectives. 

Q. Where were you? A. Number 1 Precinct. 

Q. What office? A. The License Office. 

Q. The License Office. Were Detectives Bies and Murphy requested 

to come to that office, or did they just happen to come in? A. They 
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were requested to come to the Precinct. 

Q. By whom, if you know? A. The Station Clerk or the man work- 
ing that night in charge of the telephone. 

Q. Had you talked to him previously, the Station Clerk? A. No, 
sir. 

Q. How did he know to subpoena the two detectives -- not subpoena 
but request they come to this room? A. They were called, sir. 

Q. By whom? A. PSS man. 

Q. Who told the PSS man to call them, if you know? A. Offhand, 
I can't remember, sir, who told the PSS man to call the detectives. 

Q. Who did you report this offense to when you arrived at Number 
1 Precinct? A. Sergeant Reynolds. 

Q. Did you tell him at that time you arrested the defendant for at- 
tempted housebreaking? A. Yes, sir. 

Q. Do you think he called the PSS man and told him to send the 


detectives? A. It is a possibility, sir; I am not sure. It could have 


been the wagon crew. 

Q. Allright. In any event, these detectives appeared to interro- 
gate the defendant? A. Yes, sir. 

Q. Allright. What time was it then? A. They got there about 
approximately 2:00 o’clock. 

Q. Was the defendant booked at this time? A. No, sir. 

Q. Allright. This was approximately 2:00 o'clock, you said? A. 
1:00 o'clock; Iam sorry. 

Q. 1:00 o'clock. All right. Now, had the defendant been arraigned 
at this time? A. No, sir. 

Q. Were any other officers besides the three of you present? A. 
When we first reached the precinct, myself, the two officers in the wagon, 
Lieutenant Quantrell, Sergeant Dennis. 

Q. Who handled the interrogation of the defendant? A. Detective 
Bies and Detective Murphy. 

Q. Who first posed the question to the defendant concerning the of- 
fense at 9441 Street? A. I don't know, sir. 
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Q. The defendant at the site, I believe you testified, denied having 
the crowbar for any criminal purpose; is that right? | 

THE COURT: He didn't say that. He said he had it for protection; 
self protection. 

MR. DROGULA: That is correct. 

THE COURT: Yes. Don't twist the meaning now. 

MR DROGULA: I am sorry. 

BY MR. DROGULA: 

Q. Allright. Officer, when you began interrogating the yas tenaant 

did he at first deny being at the premises of 944 I Street with the intent 


to commit attempted housebreaking? A. I didn't see the defendant -- 
| 


Q. Asa matter of fact -- 
THE COURT: One minute. Let him finish that answer, 
THE WITNESS: The defendant was interrogated by Detective Bies 
and Murphy about a half-hour before I went into the Detectives’ Office. 
| 


BY MR. DROGULA: 
Q. Did you or did you not state a moment ago you were there when 


they arrived? A. Yes, sir, I was there at the precinct. 
Q. No, did you not say more specifically you were in the room when 
the detectives arrived? A. The License Room, yes, sir. 

Q. Allright. Then did you leave when they began ee interroga- 
tion? A. They took the defendant to their office in the rear of the precinct. 
Q. When they took him to the rear of the precinct, aid they stop 

to book him before they did that? A. No, sir. 


* * * * * 


Q. Asa matter of fact, did not the two detectives go to 944 I Street, 
Northwest, before they began their interrogation of the defendant? 

THE COURT: If you know. 

THE WITNESS: Not to my knowledge, sir. 

BY MR. DROGULA: 

Q. At the time that they interrogated the defendant, did they not 
have in their possession paint chips from the door of 944 Eye Street, 
Northwest? A. Yes, sir. 
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Q. Did you take those paint chips? 
THE COURT: He said no long ago. 
BY MR. DROGULA: 

Q. Then thosepaint chips were taken by someone between the time 
of the arrest and before the interrogation? A. Yes, sir. 

5 * x * * 

Q. When we left off, Officer Thompson, we were talking about the 
interrogation of the defendant in the squad room to which he was taken by 
Detective Bies and Detective Murphy. Did you state that you were not in 
that room for 30 minutes of the defendant's interrogation? A. That is 
correct, sir. 

Q. What was the occasion of your returning to that room? 

THE COURT: Why did you go in the room? 

THE WITNESS: To hear any confession if there was one to be made. 

MR. DROGULA: All right. 

BY MR. DROGULA: 

Q. Now, at the time were you aware that the two detectives who 
were in that room interrogating the defendant were questioning the de- 
fendant about other offenses than the one he was arrested for? A. No, 
sir, not during the half hour that I was out. 

* * * * 
REDIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Now, regarding this question of probable cause to start with, 
going back to the early morning hours of the 24th prior to the time you 
arrested this defendant, did you have certain information in regard to 
housebreakings which had been committed previously in that area? A. 
Yes, sir, there had been several housebreakings in which a tire iron or 
something of that nature was used. 

Q. And did you have that information, did you? A. Yes, sir. 


Q. And while patrolling your beat you were looking for possible 
suspects? A. That is correct, sir. 
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Q. Allright. Now then, prior to the time you walked up and talked 
to the defendant, did you walk by the door of 944? A. Yes, sir. 
Q. And did you see the broken lock? A. Yes, sir. 
Q. And that was before you talked to him? A. Yes, sir. 
Q. And then you talked to him I believe, and you said while you 
were talking to him you saw this iron bar protruding from his pore A. 
Correct, sir. 
Q. And then you arrested him? A. Correct, sir. 
* * * * 
EDMUND T. DALY 
was called as a witness by and on behalf of the defendant and, ‘having been 
first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. DROGULA: 
Q. Will you please state your name, sir? A. Edmund T. Daly. 
Q. What position do you presently hold? A. Iam Assistant U.S. 
Attorney in Charge of the Municipal Court Division. 
Q. Sir, as an adjunct -- 
THE COURT: How long have you been in that aaa job? 
THE WITNESS: Four and one-half years. 
* * * * 
BY MR. DROGULA: 
Q. And as an adjunct, sir, to holding this position, do you have 


occasion to deal with the procedure in the District of Columbia known as 


midnight arraignments? A. I do. 

Q. Can you state, sir, approximately how long these arraignments 
have been in operation? A. To the best of my knowledge, they started 
around August 30th, 1960. 

Q. August 30, 1960? A. That is to the best of my knowledge. 

Q. Very well, sir. Just for our information, if you know, I 
would like to ask you whether or not the following comment is known to 
you with reference to these midnight arraignments? This comment was 
made by Judge Bazelon in his dissent in the case of Porter against the 
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United States about June of 1958, when he said: 

“Recently a rotation system was established among the six- 
teen Municipal Court Judges whereby at least one of them is avail- 
able for arraignments of arrested persons at any hour of the day or 
night." 

MR. FLANNERY: I object to that. I think that is an immaterial 
question. 

B & * * 

THE COURT: Well, I will sustain the objection. 

MR. DROGULA: I was merely asking if the witness was familiar 
with it. 

THE COURT: That is a dissent and it is not the law. 

MR. DROGULA: Very well. 

BY MR. DROGULA: 

Q. Is it fair to say, sir, thatasa part of this midnight arraign- 
ment, that Judges of the Municipal Court Bench are available and are 
assigned monthly to sit on midnight arraignments? A. That is true. 

Q. By whom are they assigned? A. The Chief Judge. 


Q. And for what periods are they assigned? A. One month each. 


Q. And how many of these assignments are made at one time? A. 
They make them for a year. 

Q. They are made for a year in advance? A. That is right. 

Q. Now, is a list of these assignments made available to your of- 
fice? A. Itis. 

Q. And does this list contain the names of each Judge and the month 
for which he is available? A. It does. 

Q. Does it also contain the telephone at which he can be reached 
at any hour? A. It does. 

Q. Does it also contain a statement in the event -- A. Let me 
qualify that. It contains his home phone number and it contains his night 
number in his Chambers. 

Q. Is there also a statement, sir, upon this list which says that in 
the event an officer or detective is unable to contact the Judge assigned 
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for that month he is to contact the Chief Judge? A. Well, it doesn't say 
that. The officer or detective or police official does not contact the J udge . 

Q. He does not contact the Judge? A. No. 

Q. Very well, sir. Now, if this list is brought to your office, what 
assignments, if any, do you make in respect to this list? T\a We assign 
monthly a principal or an assistant who is principally responsible for re- 
presenting our office at a late hour arraignment and two alternates, so that 
we have three names on the list. 

Q. Allright. Now, this list, the list sent by the Judge, is this list 
sent by your Office to anyone else? A. I don't think that we distribute 
the list of Judges. I am not positive, but I don't think that we do. I think 
Chief Judge Smith distributes that list. 

Q. Isee. A. Now, our list is sent to the Metropolitan Police De- 
partment, and it is sent to the United States Attorney. A copy is given 
to each Assistant who is charged with the responsibility of being available; 
and a list is sent to Mr. Flanney, Mr. Troxell, Mr. Smithson, Mr. Con- 
liff, and I believe Mr. Stevas. 

Q. These Assistants receive a copy of this list? A. Sen do. 

Q. And it contains the names of the Assistants which you have 


assigned in your Court to handle midnight arraignments for that month? 
A. It does. 


Q. Do you know whether or not a copy of this list finds its way in- 
to the hands of Mr. Edgar Scott? A. We send it to the Police Department. 
I think we do direct it to Chief Detective Scott. 

Q. Would you state, sir, in your own words your understanding of 

how this system operates? 

* * * * “7 

THE WITNESS: It is my understanding that the late hour arraign- 
ment system is to function in this manner: When an arrest as made a 
police official is notified who is then the Officer-in-Charge. I believe 
that he is found at headquarters. The request is made of him for a late 
hour arraignment. Then that official is to call one of five Assistant United 
States Attorneys; and those are the names that I gave you. And the sit- 
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uation is to be discussed with the Assistant who is called and he is to 
make a determination as to the need for a late hour arraignment based 
on the facts. And if it is decided that a late hour arraignment is desired, 
then that Assistant will call one of the Assistants who are assigned with 
the responsibility of handling late hour arraignments, which would be an 
Assistant in Municipal Court. The Assistant in Municipal Court would 
then contact the Judge. Now, the police official -- 

x = * x * 

THE WITNESS: Your Honor, they have five names but they only 
call one: and the reason they do that is that our Assistants are young and 
they don't have the experience to make a determination; and generally 
when they have a late hour arraignment it is a case which is serious 
enough to be tried in District Court. So, therefore, they are placed in 
the responsibility for making determinations for those boys who would 
normally be trying the case. That is the reason for it. And then the 
police official contacts the Marshal and then they all appear as soon as 
they can get there and at that time they are ready for a preliminary 
hearing. 

BY MR. DROGULA: 

Q. Very well, Mr. Daly. Now, is it fair to say then that when- 
ever the police officer has discussed the case with a United States Attor- 
ney who decides that a midnight arraignment is desirable that one can be 
obtained? A. It is so designed to obtain one. 

Q. To your knowledge, has any member of your department, any 
Assistant, ever refused to conduct such an arraignment due to the lateness 
of the hour? A. Not to my knowledge. 

Q. To your knowledge, has any member of the Municipal Court 


Bench ever refused to appear and sit in such an arraignment because of 
the lateness of the hour? A. I can't answer that. 

Q. Very well. A. We have from time to time a little difficulty 
with some of the Judges over there. 

Q. Isee. 

MR. DROGULA: No further questions, Your Honor. 
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CROSS EXAMINATION 
BY MR. FLANNERY: 
Q. Do you mean some of the Judges don't like to be called at 
2:00 or 3:00 o'clock in the morning to come down? A. Some of them 


won't respond. 
THE COURT: I think it is utterly unreasonable to do that too. 
BY MR. FLANNERY: + 
Q. Just for the record, whatare the regular hours for Municipal 
Court? In other words, when does Court open and when does it close? 


A. Court convenes at 10:00 a.m. and it generally closes at 4:00 as far 
as actual activities in the courtroom. 

Q. Now, you are familiar with the operations of the United States 

Commissioner's Office too, aren't you, Mr. Daly? A. Somewhat. 

Q. And aren't his hours approximately the same, that is 9:00 or 
10:00 o'clock in the morning until 4:00 or 5:00 in the afternoon? A. To 
the best of my knowledge, they are probably an hour or so longer. 

Q. And there is no system here whereby we have a regular Com- 
mitting Magistrate on duty during the early morning hours and late hours 
of the evening, is there? A. No, I don't think that he is. I don't know 
positively, but I am quite sure when I was practicing law that he wasn't 
available. 

Q. The only way to get a Judge or Magistrate in the eanty morning 
hours is to call the man up and he normally won't be working and have 
him come down to Court? A. That is true. 

MR. FLANNERY: All right. 

MR. DROGULA: I have two further questions, Your Honor. 

REDIRECT EXAMINATION 
BY MR. DROGULA: 

Q. Mr. Daly, has a midnight arraignment, to your knowledge, 

been conducted within the last several months? 

THE COURT: Do you know whether or not one has been? 

THE WITNESS: They have been very infrequent, actually. I think 
that we did have one. I am just trying to place the time. I think in the 
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last six months we have had exactly one, with the exception of about two 
or three weeks ago we had one at 6:30 p.m. 
BY MR. DROGULA: 

Q. 6:30 p.m.? A. Judge Smith held it and he was still in his 
Chambers and let them present the problem. And the other one was an 
early morning hour arraignment; and it seems to me it was several 
months ago. 

Q. The second question is this, Mr. Daly: Is it fair to say that 
they hold arraignments usually following a period of interrogation in which 
the arresting officers have obtained some sort of admission from the 
defendant? A. I really don’t know. I can't answer that question because 
I don't make a determination as to when an arraignment is to be held. 

It is not within my province over there if it has been assigned to the men 
in the District Court. 

* x x * 

DETECTIVE JOHN MURPHY 
was called as a witness out of the presence of the jury and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DROGULA: 


Q. Will you please state your name and assignment, Officer? 
A. Detective John A. Murphy, assigned to the First Precinct, Metropolitan 
Police Department, District of Columbia. 

Q. Were you at that assignment on February 24, 1961? A. I 


was, sir. 

Q. I call your attention to that date and ask you if you had an 

occasion to deal with the case of Tony A. Coleman? A. I did, sir. 

Q. I ask you when was the first time you saw the defendant on that 
date? A. Approximately 1:00 a.m. in the morning. 

Q. Were you alone or were you with another detective? A. When 
I first saw Mr. Coleman I was by myself. 

Q. How did you come to see the defendant? A. I had just walked 
into the precinct and I was told that he was in the back room. 
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Q. By whom were you toldthis? A. Detective Bies, i believe. 

Q. What room was this you referred to? A. That is the Number 
1 Precinct Detective Office. 

Q. That is the detectives' office, is it? A. That is ghee 

Q. Are the booking procedures conducted in that room? A. Book- 
ing procedures? 

Q. Yes. A. No, sir. 

Q. Was the defendant alone in this room when you entered? A. No, 
there was another detective in there. 

Q. You did examine the defendant and interrogate him as to why 
he had been arrested? A. I started processing the lineup sheets. 

Q. What do you mean by processing, Officer? A. We havea 
lineup sheet we make on all defendants. 

Q. Before you did that, did you have any discussion with the defen- 
dant? A. I had to question him right there to get the information for this 
lineup sheet. I was informed what the circumstances were and then I 
started the lineup sheet. First, I had to talk to Mr. Coleman. 

Q. Did you at this time, before you completed the processing sheet 
you referred to, ask the defendant if he was involved in an attempted 
breaking in at 944 Eye Street, Northwest? A. Yes, sir, ii is what the 
processing was about. 

Did you pose this question to him, if he was involved? A. Yes, 
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What was his answer at that time? A. At the immediate mo- 


Yes. A. His answer was no. 


_ He was not. In other words, when you first saw him he denied 
it? A. The first time, yes, sir. ! 
Q. Very well, was Detective Bies -- Did Detective Bies come into 
the office shortly thereafter? A. Yes, sir, he did. 
Q. What time did he come into the office? A. I imagine 5, 10 
or 15 minutes later, sir. 


Q. Allright. Did there come a time when some paint samples 
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came into your possession? A. Not into my possession; no, sir. 

Q. If you know, did they come into the possession of Detective 
Bies? A. Yes, sir. 

Q. Were you in the room when this happened? A. When what 
happened, sir? 

Q. When these paint samples were taken or when they came to 
Detective Bies. A. I still don't understand your question, Mr. Counsel. 

Q. Were you in the room or were you present? 

THE COURT: Did you see those paint samples? 

THE WITNESS: Not at that time, sir. I saw them at a later time. 

THE COURT: All right. 

BY MR. DROGULA: 

Q. What time did you see them? A. That would be hard to say, 
Mr. Counsel; I don’t remember. 

Q. How long after you first saw the defendant was it that you saw 
them? A. I don't recall, sir. 

Q. Do you know of your own knowledge how these paint samples 
were obtained? A. Just from what Detective Bies told me. 

Q. Allright, we will get to him later then. As to what your your- 
self know, this processing sheet -- Did you call it a lineup? A. That is 
right. 

Q. What was included on this? A. The history of the person, the 
date of birth, place of birth -- 


Q. As the detective assigned to this detail, was it your duty to 


examine other housebreakings over the past several days? A. Yes, sir, 
anyone that comes in. 

Q. Then you were aware that other housebreakings had occurred 
within the relative vicinity within the previous week or so? A. I was,sir. 

Q. Allright. Did you before interrogating the defendant pull out 
files on these housebreakings? A. Pull out files? 

Q. Yes. A. I don't believe I pulled them out. I had knowledge of 
them. 

Q. You have knowledge of them? A. Yes. 
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Q. Do you make records of these? A. We have a file cbpy. 


Q. Did you obtain these file copies? A. I have my own copies 


and there is a master copy. : 
Q. Where are your copies located? A. Approximately two feet 


from my desk. | 

Q. Very well. So you had copies of all of these? What do you 
refer to them as, unsolved offenses? A. No, they are just assignments 
we get, assignments on closed or open cases. 

Q. And these cases were still open? A. Yes, sir. 

Q. When was the first time after compiling this lineup sheet that 
you began interrogating the defendant? A. Immediately. 

Q. You immediately began it? A. Yes. 

Q. First he exercised a denial? A. Yes. 

Q. Now, I want to ask you this, Officer: Did the defendant have 
anything to drink in that office? A. Yes, we all had some coffee and 
sandwiches. | 

Q. Did he have anything alcoholic to drink in that office? A. No, 
sir. We had coffee and I think he hada sandwich too. He said he was 
hungry. | 

Q. How long after you began your interrogation did he persist in 
denying the allegation? A. Ten, fifteen or twenty minutes. | 

Q. Allright. Now, during this period of ten to twenty minutes, did 
you place before him these paint samples? A. Not I, sir. | 

Q. Did Detective Bies do this? A. I couldn't say they were placed 
in front of him. 

Q. But anyway, within ten minutes these paint samples were placed 
before him? A. Like I say, I don't have the knowledge of that; exactly 
the time. | 

Q. Were you present when the defendant was told that he might as 
well confess since the paint samples on the crowbar were the same as 
with the door? A. Yes, sir, I was present then. : 

Q. Who said that to him? A. I could have said that or Detective 
Bies; I don't recall offhand. 


34 


Q. Allright. Now, at that time did you have these paint samples? 
A. That is probably when I saw them; yes, sir. 

Q. Now, do you know anything about how these samples were obtain- 
ed? A. Who got them or where they got them from? 

Q. Yes. A. No, sir. 

Q. Allright. At this time, to your knowledge, was the defendant 
booked on any charge? A. I didn't book him, sir; no. 

Q. You don't know whether or not he was; is that correct? A. No, 
sir, I do not know. 

Q. Allright. Then after a period of interrogation then what was 
his initial admission; was it as to the original offense for which he was 
arrested? A. That one and others. 

Q. Allright. Which came first? A. Which place? 

Q. Yes. A. I'named them and he told me either yes or no. 

Q. In other words, you had some sort of list in front of you? 

A. Like I say, I had my file copies. They were just a couple of feet 
away; my assignments. 

Q. Now, you do not remember which came first? 

THE COURT: What difference does it make? 

MR. DROGULA: Well, Your Honor, I want to try to establish that 
he did confess perhaps initially to this first offense, the attempted break- 
ing, but that these others came subsequently. 

THE COURT: What difference does it make? 

MR. DROGULA: Well, it might make a great deal of difference. 

THE COURT: It doesn’t make any difference in my mind. Goahead. 

BY MR. DROGULA: 
Q. How long did it take to conduct this question and answer period, 


as you put it, about these offenses? A. Approximately 45 minutes to an 
hour. 

Q. Forty-five minutes to an hour? A. That is right, sir. 

Q. Allright. So you first saw him about 1:00 o'clock and it was 
about 2:00 o'clock when he had finished making these oral admissions? 

A. Approximately, yes, sir. 
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Q. Did you then ask him to take a ride with you around to these 
various places? A. No, sir. 

Q. Did anyone ask him in your presence? A. No, sir, it was his 
idea. 

Q. It was his idea? A. Yes. 

Q. You got into the car. Did he have anything to drink! in the car 
alcoholic? A. No, sir. 

Q. Did you take him by these premises and did he point them out? 
A. He pointed them out. There was one in mind he had some doubt about; 


he wanted to see this place. | 
Q. You brought him back to headquarters. Do you know if he was 


arraigned? A. No, sir, he was not arraigned. 
Q. What time was it, if you know, when you returned to head- 
quarters? A. I imagine around 3:15 or 3:30. 
Q. Allright. Then did you begin transcription of a written state- 
ment? A. That is right, sir. 
Q. Who wrote the statement out? A. I typed it. 
Q. Was it dictated to you? A. It was dictated to me. 
Q. Did you type it down as it was dictated? A. I typed it down as 
it was dictated. 
Q. Exactly? A. Well, it was discussed and typed down. 
Q. You discussed it? A. We discussed it and then I typed it and 
we repeated and he would say yes. 
Q. You put it in your own words? A. No, in his words the best 
I could. 
Q. Allright. When was the transcription of this confession com- 
pleted? A. Completed? 
. Yes. A. I would say approximately 4:30. 
Was this also in the detectives' office? A. That is right, sir. 
4:30 in the morning? A. That is right, sir. 
Do you know whether or not the defendant was arraigned at this 
time? A. No, sir. 
Q. Did the defendant make any further admissions to you after 
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4-302 A. No, sir, we just talked about the ones we had discussedearlier. 

Q. And how long did you continue this discussion? A. Well, as 
long as it took for him to tell me and for me to type it. 

Q. After the completion of the transcription how long? A. After 
the completion we didn't talk after the completion. 

Q. Where did you put him? A. I didn't put him anywhere. I be- 
lieve Private Thompson took him. 

Q. Very well. Do you know anything further about the case after 
that time? A. No, sir. I was at the arraignment in the morning. 

Q. What time was that arraignment? A. 10:00 a.m. 

Q. 10:00a.m.? A. That is right. 

Q. Are you aware when the complaint was filed? A. What com- 
plaint is this? 

Q. Complaint charging him with these offenses. A. Before the 

Commissioner at 10:00 a.m. 

Q. Would it surprise you to know the complaint was filed at 10:30 
a.m.? A. I didn't keep an accurate time, sir; I wasn't watching my 
watch repeatedly. That is the time I reported to the Commissioner. 

Q. Are you aware from your experience and training that it is 
necessary to have a complaint against the accused before he is arraigned? 
A. I don't know what you are talking about, sir. 

Q. Do you know that you must have a complaint? 

THE COURT: Was the complaint in existence before he was arraigned? 
He was arraigned on a complaint, wasn't he? 

THE WITNESS: That is right, we had these reports. These reports 
were on 2 period of two weeks. We had our complaints. Yes, our com- 
plaints were already on file before we had Mr. Coleman. 

MR. DROGULA: Very well, I have no further questions. 


* x * * * 
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PVT. JOHN BIES 
was called as a witness out of the presence of the jury and, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DROGULA: 

Q. Will you please state your name and assignment, Officer? 

A. Private John J. Bies, attached to the First Precinct, Plainclothes, 
Metropolitan Police Department, Washington, D.C. 

Q. How long have you been so assigned, sir? A. Seventeen months 
in plainclothes. 

Q. Allright. Referring to February 24th, 1961, were you so 
assigned? A. Yes, sir, I was. | 

Q. What shift were you working that evening? A. I was working 
the 5:00 p.m. to 2:00 a.m. shift. 

Q. Now, during that occasion and on that date, did you have occasion 
to come into contact with the defendant, Tony Coleman? A. Yes, sir, Idid. 

Q. Can you state at what time you first saw the eer 

A. I would say about 1:00 a.m. 

Q. What was the reason for your seeing the defendant? A. He was 
brought into the precinct. He had been arrested for housebreaking, 
attempted housebreaking at 10th and Eye Streets, Northwest, 

Q. Now, were you requested to come to see him? A. Yes, sir. 

Q. By whom? A. By Sergeant Genaro, who was there, Sergeant 
Reynolds was there, and I am not sure whether the Lieutenant was there 
or not. : 

Q. Was the defendant Coleman in their presence? A. Yes, he was 
there. 


Q. Private Thompson was there also? A. Private Thompson was 


there. 
Q. Allright. Now, where were all of these men? A. We were in 
what we call the License Office, which is the first office in from where 
the station clerk is. 
Q. This is to be differentiated from the Detective's Office? 
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A. That is true, yes, sir. 

Q. Allright. Did there come a time when paint samples came into 
your possession? A. Yes, sir. 

Q. How were these samples obtained and by whom? A. They were 
obtained by myself about, oh, 1:30 in the morning about a half-hour after 
I had seen the defendant. 

Q. Do you know whether or not the defendant was booked when he 
was brought in there? A. No, he was not booked. 

Q. Do you know what time he was brought in there? A. Brought 
in there -- 

THE COURT: Were you there when he was brought in? 

THE WITNESS:| Yes, sir, I was. I would say about 10 minutes to 
1:00. 


BY MR. DROGULA: 
Q. About 10 minutes to 1:00 he arrived at the precinct? A. Yes, sir. 
Q. Do you know whether or not he was booked at that time? 


A. I don’t believe so. 

Q. You said he was taken to this License Office? A. Yes. 

Q. And you went out to 942 Eye Street; is that correct? A. That 
is correct. 

Q. You took samples off the door? A. Yes, I did. 

Q. Was anyone with you? A. Sergeant Genaro. 

Q. Then you returned to the precinct with these samples? A. Yes, 
I did. 

Q. About what' time did you get back? A. Oh, a matter of 10 
minutes. 

Q. Would you say about 1:30? A. 1:30, 1:40, somewhere in there. 

Q. 1:30 or 1:40 you arrived back? A. Yes. 

Q. When you arrived back where was the defendant? A. He was 
in the precinct detective's office with Detective Murphy. 

Q. Detective Murphy was in there? A. Yes, he was. 

Q. Was anyone else in there? A. At that time I don't believe so. 
I sat down there, the two of us with him at that particular moment. 
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Q. Was the defendant being interrogated at that time? a Yes. 

Q. By Detective Murphy? A. Yes, he was. 

Q. Allright. At this time do you know whether or not the defen- 
dant had confessed to these offenses? A. At this time he had not. 

Q. At 1:30 or 1:40 he had not? A. At that time he had not. 

Q. Did you confront this defendant with the paint =e you had 
obtained? A. Yes, I did. | 

Q. Did you tell him these samples came from the door at 940 Eye 
Street, Northwest? A. Yes, I did. 

Q. Did you tell him they matched paint samples found upon the 
pry-bar taken from his possession? A. I told him they were similar. 

Q. They were similar? A. Yes. ! 

Q. What else did you tell him? A. I told him the thing was going 
to be sent to the FBI Laboratory for comparison. | 

Q. Did you say anything else with reference to the pliers or with 
reference to the screw driver? A. No, I did not. 


Q. Allright. How long did it take you to present this o the defen- 
dant? A. A matter of minutes. : 

Q. Allright. Then did the defendant make any admissions? 

A. He did. : 


Q. What did he say? A. He admitted that he had attempted to get 
into this place. There were -- 

Q. What is -- 

THE COURT: One minute. Let him finish his answer. 

THE WITNESS: There were six other places he admitted breaking 
into within a period of two weeks to a month. They were all entered in the 
same manner. | 

BY MR. DROGULA: 

Q. Have you completed your answer? A. Yes, I have. 

Q. Do you recall which of these admissions came first? A. Not 
offhand, no, I don't remember which one was first. | 


Q. Very well. Now, as to these other offenses, how were these 
brought to his attention? A. They were all similar in the method in which 
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the door was pried. I questioned him about them because of the simila- 


rity in the way that they were entered; the premises were entered. That 
is how it was brought to his attention. 
Q. How were these brought to your attention? A. We have assign- 


ments on them. All our housebreaking assignments are kept in 
order and there is a block there for the type of entry, the tools that may 
be used for entry, etc., etc. 

Q. Was there ever a time when these six housebreakings were 
brought to his attention and he denied committing them? A. No, he never 
denied committing them. At first he didn't tell us but by 2:00 o'clock, 

5 minutes to 2:00 or somewhere around that period of time he admitted. 

Q. By 2:00 o'clock in the morning? A. Yes. 

Q. Did you then accompany him and Detective Murphy upon a ride 
or visit to these places? A. Yes, sir. 

Q. Did you return to Number 1 Precinct? A. Yes, sir, we did. 

Q. Were you present when the written statement was taken? 

A. Part of the time when it was taken. I was in and out of the room. 

Q. Were you there when the written statement was completed? 

A. When it was completed and signed I was there. 

Q. What time was it then? A. Oh, maybe about 4:00, 4:20, be- 

tween 4:00 and 4:30. 

Q. Do you know whether or not the defendant had been arraigned 
at this time? A. He had not been arraigned. 

Q. Do you know whether or not he had been booked at this time? 
A. He had not been booked at this time. 

Q. Do you know what time he was booked? A. I don't know what 
time he was booked. 

Q. Did the defendant make any other statements or admissions to 
you following approximately 4:00 a.m. in the morning? A. Only that if 
he could tell me what he had did from the time he left Texas until he got 
here. 

Q. Were you present at his arraignment? A. No, I was not. 

MR. DROGULA: I have no further questions. 


= * x * 
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THE COURT: I will not think of the Mallory Case in connection 
with this case here because the facts are entirely different and, of course, 
the things that were said there concerned the situation in the a 
Case, the long detention. And then the confession. 

MR. DROGULA: That is quite true. 

THE COURT: This is different. This young man was arraigned 
at 10:00 or a little after in the morning. He was arrested around 1:00 


in the morning. There is no unnecessary delay there as far as 


this Court can see. 

MR. DROGULA: The only point -- 

THE COURT: Don't argue with me further if it is going to be 
Mallory. Have you anything else. 


* * «| 
| 


(AT THE BENCH:) 

MR. DROGULA: I just wanted to ask the Court if the Court's ruling 
upon my motion was denied as to the written confession at 4: :00 o'clock 
and the oral confession at 2:00? | 

THE COURT: It certainly is. ! 

(IN OPEN COURT:) 
MR. FLANNERY: Call Officer Thompson, please. 


* * * * 


MEMO TO MEMBERS OF THE JURY 
Members of the Jury: 
In response to your request for the exhibit of the confession of the 


defendant, I am sending you herewith a copy of that portion | of the con- 
fession pertaining to the counts in which the defendant is charged. 

There are other matters in the confession that have nothing to do 
with the charges in the indictment and so therefore it is unnecessary and 
improper for you to see the omitted portions. 


/s/ Joseph R. Jackson 
Judge 
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Office of a #1 Detective Office 
Metropolitan Police Department, D.C. 
February 24th, 1961, 3:45 A.M. 
TO: 
"You are held in connection with Housebreakings at the follow- 
ing locations: National Delicatessen, 605 G St., N.W. on 2-18-61, 
Dragon Restaurant, 1329 G St., N.W. on 2-16-61, Schultz's Grill, 607 
G St., N.W. on 2-21-61 and an attempt housebreaking at Quality Deli- 
catessen, 944 Eye St., N.W. on 2-24-61. 
"You are now requested to make a statement of the facts in 
this case to the best of your knowledge. However, you are advised that 
you are not compelled to make a statement; are not promised anything 


for making one; and do so of your own free will. If necessary, the state- 
ment you make will be used against you in Court. Having been so advised, 
are you willing to make a statement?” 

REPLY BY Tony Adrian Coleman W/M 32 yrs. of 3709 Tower View Court, 


Austin, Tex. 
STATEMENT: 

I went into the Dragon Restaurant about 1:30 AM, 2-16-61 
and took some cigarettes from behind the counter, I worked on the safe 
for about 30 minutes but didn't do any good, I forced the front door with 
my crow bar and locked the front door again when I got inside, I stayed 
in the Restaurant for about four hours and drank about 4 or 6 bottles of 
beer, while I was inside a police came by and checked the front door 
while I was inside, then he walked across the street, I took two bottles 
of whiskey and left the place about 5:30 a.m. 

I went into the National Delicatessen, 605 G St., N.W. about 2:a.m. 
either on a Saturday or a Sunday, about the 19th of February, 1961, while 
inside I ate a can of sardines in the store, I was in their about two hours, 
I left by the back door the same way I came in, I took four packs of ciga- 
rettes with me. 

I went into Schultz's Grill when I saw the owner leave, he got into 
a Buick across the street from the Restaurant, I went around to the 
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back of the Restaurant and climbed over the fence and worked on the rear 
door for about one hour, when I got inside their was an iron bar door, I 
jimied the lock off and got about $15.00 or $18. 00 from the juke box and 
two fifths of V.O., I went out the front door around 5:00 am and a burglar 
started ringing, I walked down 6th St. and I saw a police car poming and 
it had its red light on. i 


Q. Have you been forced to give this statement? 
A. "No." 


Have you been advised of your rights? 
"Yes - Ww 


. Is this statement true? 
Eethy Sin 


/s/ Tony Coleman | 
/s/ Pvt. John A. Murphy /s/ Pvt. Owen C. Thompson #1 


[ Filed May 4, 1961] 
VERDICT | 
On this 4th day of May, 1961, came the attorney of the United States; 
the defendant in proper person and by his attorney Fred Drogula, Esquire; 
whereupon the jurors of the regular Petit Jury panel serving in Criminal 
Court No.7, being called, are sworn upon their voir dire; and thereupon 
comes a jury of good and lawful persons of the District of SORES, 
to-wit: 
. Israel E. Stolberg . Mary A. Walsh 
. Selma K. Privot 8. Andrew C. Clarke 
. James R. Nicholson _ Velma $. Southard — 
Christian Volz . Robert Crowell 
Della R. Hunt _ SaraE. Draney 
. Jacob M. Adams . Margaret M. Holmes 


who are sworn to well and truly try the issue joined herein; whereupon 
the Court directs the calling of one (1) alternate juror; George S. Davis 
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is called and sworn as alternate juror #1; thereupon, after hearing evi- 
dence in the case, argument by counsel and instructions of the Court, 
the jury retire to consider their verdict; whereupon the jury return into 
Court and upon their oath say that the defendant is guilty as indicted. 
The case is referred to the Probation Officer of the Court and the defen- 
dant is remanded to the District of Columbia Jail. 

By direction of 


/s/ JOSEPH R. JACKSON 
Presiding Judge 
Criminal Court #7 


[ Filed June 12, 1961] 


JUDGMENT AND COMMITMENT 

On this 9th day of June, 1961 came the attorney for the government 
and the defendant appeared in person and by his Attorney Fred Drogula, 
Esquire; 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not Guilty and a verdict of Guilty of the offense of violation of 
Title 22 of the District of Columbia Code, Sections 1801, 2202 and 103, 
as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for a period of Four (4) to Twelve (12) years on each of counts 1, 3 
and 5 to run concurrently; One year on each of counts 2, 4 and 6 to run 
concurrently and concurrently with sentence imposed on counts 1, 3 and 
5; One (1) year on count 7 to run concurrently with sentence imposed on 
counts 1, 2, 3, 4, 5 and6. 
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IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ JOSEPH R. JACKSON 
United States District Judge 


[ Filed June 16, 1961] 
AFFIDAVIT IN SUPPORT OF APPLICATION TO PROCEED 
WITHOUT PREPAYMENT OF COSTS 

I, Tony A. Coleman, being first duly swon, depose and say that 
Iam the DEFENDANT in the above-entitled case; that in support of my 
application to proceed without being required to prepay fees, costs or 
give security therefor, I state that because of my poverty I am unable to 
pay the costs of said proceeding or to give security therefor; that I be- 
lieve I am entitled to redress; and that the nature of my Ce is briefly 
stated as follows: 

1. That the prybar and screwdriver found in my possession at the 
time of my arrest should have been suppressed as evidence under the 
Fourth Amendment to the Federal Constitution. | 

2. That my alleged confession and admissions should have been 
suppressed under Rule 5A of the Federal Rules of Criminal Procedure. 


* * * * i 


/s/ Tony A. Coleman 


[JURAT dated June 16, 1961] 


Denied as plainly frivolous & not made in good faith. 


/s/ Joseph R. Jackson 
District Judge 
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No. 17,444 


QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 

Appellant was convicted for a series of housebreakings. 
Did the court commit reversible error in admitting into 
evidence: 


(1) Appellant’s oral confession? 


(2) Testimony about appellant’s inspection of the sites 
of the housebreakings? 


(3) Appellant’s written confession? 


Counterstatement of the Case 


Count VII .......eeeeeeeee Aannn 

Counts I and II ... 

Counts III and IV ... 

Counts V and VI . 

Evidence Relevant To All Counts ..... aeaaasacts An 

Probable Cause for Appellant’s Arrest . “45 
Mallory Hearing Out of the Presence of the Jury .......-----+- sss 


Statutes and Rule Involved 
Summary of Argument ..... Asassss5 Anas 
Argument: 
I. Appellant’s Confession Were Admissible ...... 
A. The Oral Confession Was Admissible .. 


B. Testimony Relating Appellant’s Inspection of the Sites of the 
Crime Was Admissible . 


C. The Written Confession Was Properly Admitted ......... 


Conclusion .....++++---+++- ceccccccccccccccsnasescce 
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United States Court of Appeals 
For the District of Columbia Circuit 


Tony A. Coreman, Appellant, 
Vv. 


Unrrep Srares or America, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a seven count indictment filed 
on March 13, 1961, with three violations of 22 D.C.C. 1801 
(Housebreaking), three violations of 22 D.C.C. 2202 
(Larcenies which were companion cases to the house- 
breakings) and a violation of 22 D.C.C. 103 (Attempted 
Housebreaking). A jury on May 4, 1961, found him guilty 
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as indicted. He was sentenced by a judgment and com- 
mitment filed on June 12, 1961 to terms of imprisonment of 
four to twelve years on each of the housebreaking counts 
and one year on each of the larceny counts and the at- 
tempted housebreaking count; the sentences to run con- 
currently. 

Appellant did not testify at his trial. He offered no 
testimony or evidence in his own defense. The govern- 
ment’s case was uncontradicted. It proved the following: 


Count VII 


Count VII charged appellant with an attempted house- 
breaking on February 24, 1961 into the store of a Mrs. 
Gelfand which was located at 944 Eye Street, N. W., 
Washington, D. C. 

Mr. Max Gelfand, the husband of the owner of the store 
and a co-manager of the store (Tr. 16), testified that, in 
response to a call from the police, he went to the store at 
about 3:15 A.M. on February 24, 1961 and observed that the 
*‘lock was broken and the door was partly broken and it 
was jimmied in”? (Tr. 16, 17). When Mr. Gelfand had 
closed the store the night before, the door “‘was perfectly 
safe’? (Tr. 17). 

Officer Thompson testified that, while walking his beat 
at about 12:25 A.M. on February 24, 1961 (Tr. 21), he 
observed appellant three-quarters of a block away ‘‘stand- 
ing in a doorway’’ (Tr. 21) of the delicatessen located at 
944 Eye Street (Tr. 22). As he approached the door, 
appellant moved ‘‘approximately ten or fifteen feet 
from the doorway’’ (Tr. 22). When Officer Thompson 
was five or six feet from the door of the delicatessen 
he observed ‘“‘that the lock was off and hanging to 
one side’. (Tr. 23.) The officer asked appellant what 
he was doing in the neighborhood and appellant stated that 
he was waiting for a friend (Tr. 23). As he spoke to ap- 
pellant, Officer Thompson ‘‘noticed he was trying to hide, 
in my opinion, an iron bar protruding from his over- 
coat pocket’? (Tr. 23). Appellant, upon inquiry, told 
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the officer that he carried the tire iron for self-protection 
(Tr. 23). Appellant was arrested (Tr. 24). 

F.B.I. Agent Elmer Miller assigned to the Instrumental 
Analysis Section of the Physics and Chemistry Section of 
the F.B.I. Laboratory compared paint chips and wood chips 
taken from the door of the store (Tr. 25) with paint chips 
from the tire iron taken from appellant at the time of his 
arrest (Tr. 64). He found the two groups of chips to be 
similar in composition (Tr. 64, 65). 

Appellant orally confessed to three policemen to this 
crime. (Tr. 31, 32, 48, 51.) Appellant ‘‘stated that he had 
the bar and he tried to gain entrance to the store and that 
he hadn’t succeeded. . . . He said he was going to take 
whatever he could take out from the store’’ (Tr. 31, 32). 


Counts I and II 


Counts I and II charged appellant with a housebreaking 
and larceny on February 16, 1961 at the Dragon Restaurant 
located at 1329 G Street, N. W., Washington, D. C. 

Mr. George Yee, the secretary of Dragon Restaurant, 
Incorporated (Tr. 10, 11), testified that he went to the Res- 
taurant on the morning of February 16, 1961 and found 
that the “‘door was broken in’ (Tr. 11). Upon entering 
the Restaurant, he discovered that about twenty cartons 
of cigarettes were missing from the cigarette case and that 
two bottles of whisky had been taken from the bar (Tr. 12). 
There were also twelve empty beer bottles on the bar (Tr. 
13). The pay box had been opened (Tr. 12). 

Appellant orally confessed to this crime to Officers Bies, 
Murphy and Thompson. He also signed a written con- 
fession. These confessions were as follows: 


Oral Confession 


OfScer Thompson: 

s<[T]he defendant stated that he 
bad gained entrance to the Dragon 
Restaurant and had attempted to 
enter the safe and couldn’t enter the 
safe. He stayed in this premises for 
approximately three hours and drank 
several dottles of beer and took some 
cigarettes and some whisky ** (Tr. 32). 


Detective Marphy: 

<<He told me he entered the place 
by the front door about 2:00 AM. 
on the 16th He stated that he 
jimmied the front door. He stated he 
worked on the safe about thirty min- 
utes and could do no good. He said 
be stayed in there for a few hours and 
drank from four to six beers and took 
some cigarettes and a couple of 
bottles of whisky. He said while he 
was in there a policeman came to the 
front door and tried the front door 
then the policeman walked across the 
street’” (Tr. 44). 


Officer Bies: 

<<He stated be had broken into 
there also.... He had gone in there 
and he had a few drinks of beer, I 
believe it was, and he was seated in 
the back there at the time when the 
man on the beat eame by and checked 
the door; and he watehed the man 
walk down the street”’ (Tr. 51, 52). 

Q: Did he tell you he had stolen 
anrthing from that place. 

A: Cigarettes . . . (Tr. 52). 


Written Confession 


‘J went into the Dragon Restau- 
rant about 1:30 A.M. on February 16, 
1961, and took some cigarettes from 
behind the counter. I worked on the 
safe for about 30 minutes but didn’t 
do any good. I forced the front door 
with my crow-bar and locked the front 
door again when I got inside. I 
stayed in the restaurant for about 
four hours and drank about four or 
six bottles of beer. While I was in- 


side a policeman came by and checked 
the front door while I was inside and 
then he walked across the street. I 
took two bottles of whiskey and left 
the place about 5:30 AM. (Tr. 69). 


Counts III and IV 


Counts III and IV charged appellant with a housebreak- 
ing and larceny on February 19, 1961 at the National 
Delicatessen, located at 605 G Street, N. W., Washington, 


D. C. 


Mr. Charles S. Drakos, the owner of the National Delica- 
tessen (Tr. 4), testified that he arrived at his store about 
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11:00 on the morning of February 19, 1961 (Tr. 4) and 
noticed that the door which had been locked the night be- 
fore had been forced open (Tr. 5). Twenty-six cartons of 
cigarettes, one box of gum, and eleven dollars were missing 
from the store (Tr. 6). 

Appellant orally confessed to this crime to Officers Bies, 
Murphy and Thompson, and he signed a written confession 
as set out below: 


Oral Confession Written Confession 
Officer Thompson: 
«<, . . the defendant stated that 
he forced open the rear door and 
gained entrance to this delicatessen. 
He took cigarettes from these prem- 


ises’’ (Tr. 32). 


Detective Murphy: 

“¢He told me he entered this place 
and he figured it was either Saturday 
or Sunday. He entered by the back 
door and he said when he got in there 
he was hungry and opened up a can 
of sardines and ate them there. He 
said, I believe, he took four packs of 
cigarettes’? (Tr. 44). 


Officer Bies: 


<< went into the National Delica- 
tessen, 605 G Street, Northwest, about 
2:00 A.M. either on a Saturday or 
Sunday about the 19th of February, 
1961. While inside I ate a can of 
sardines because I was hungry. When 
I finished I left the empty can of 
sardines in the store. I was in there 
about two hours. I left by the back 
door the same way I came in. I took 
four packs of cigarettes with me’’ 
(Tr. 69). 


“He stated he had broken into that 
place also and had gotten some 
cigarettes and that he had eaten a 
can of sardines and left the sardines 
on the premises, the empty can.’” 
(Tr. 52). 


Counts V and VI 


These counts charged appellant with a housebreaking 
and larceny on February 21, 1961 at Schultz’s Grill located 
at 607 G Street, N. W., Washington, D. C. 

Mr. Samuel Wertlieb, the owner of Schultz’s Grill (Tr. 
8), went to the Grill at about 10:00 A.M. on February 21, 
1961 and found ‘‘that the back door leading from the 
kitchen into a yard which was broken in” (Tr.$). About a 
dozen bottles of whiskey, money from the juke-box, two 


cartons of cigarettes, two knives, a cut of cheese, a cut of 
salami, and some tools were missing (Tr. 9). 

Appellant made oral and written confessions to this 
crime as follows: 


Oral Confession 


Offcer Thompson: 

‘s[H]e stated he climbed a rear 
fence and foreed open a back door 
and gained an entrance. Inside he 
foreed a lock off another inner door 
and stole some money from a cash 
register and he foreed open the juke 
box and took money from the juke 
box. (Tr. 32, 33). 


Detective Murphy: 

<“He told me be observed the owner 
leave the restaurant. He wasn’t sure 
of the time. He said he saw him go 
across the street to what he called a 
Buiek. He said he went around to 
the rear of the restaurant and climbed 
over a fenee and worked on the 
door for approximately an hour. When 
he got inside the door there was an 
iron bar and grill grate there. He 
foree (sie) the lock, jimmied the lock 
off went inside, and he foreed the juke 
box and got fifteen to eighteen dollars 
in change. He said he took a couple 
of bottles of VO and walked out the 
front door and as he opened the front 
door the burglar alarm went off. He 
said he went on Sixth Street and he 
saw a police car coming with a red 
light on it’’ (Tr. 45). 


Offcer Bies: 

«<Gle stated he had broken into that 
place through the rear and as he 
described it, it was like a prison, they 
had bars there and there were bars 
there that separated the back room 
from the bar itself; and that he had 
gotten to the juke box and, again, I 
think there was whiskey taken there 
and change from the juke box. . .’’ 
(Tr. 52, 53). 


Written Confession 


«<T went in the Schultz’s Grill when 
I saw the owner leave. He got into 
2 Buick across the street from the 
restaurant. I went around to the 
back of the restaurant and climbed 
over the fence and worked on the rear 
door for about one hour. When I got 
inside there was an iron bar door. I 
jimmied the lock off and got about 
fifteen or eighteen dollars from the 
juke box and two fifths of VO. I 
went out the front door around 5:00 
AM. and a burgular alarm started 
ringing. I walked down Sixth Street 
and I saw a police car coming and it 
had its red light on’’ (Tr. 69-70). 
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Evidence Relevant to All Counts 


The three officers testified that they and appellant ‘‘visited 
these various housebreaking scenes’’ on the night of ap- 
pellant’s arrest (Tr. 33, 45, 53). This was done at appel- 
lant’s ‘“‘request’’ (Tr. 53, 33, 45) because ‘‘[t]here was one 
place in question that he wasn’t sure if he did and he said, 
take me out there and let me see it’’ (Tr. 53, 45). 

There was no testimony as to what transpired at any 
particular premises. The officer’s complete trial testimony 
before the jury about this incident was as follows: 


Officer Thompson (Tr. 33): 


Q. Now, where did you go? 

A. We visited these various housebreaking scenes. 

Q. At whose suggestion? 

A. At the defendant’s. 

Q. At the defendant’s suggestion? 

A. Yes, sir. 

Q. And did he point out to you the places that he had 
broken into? 

A. Yes, sir, he did. 


Detective Murphy (Tr. 45): 

Q. Now, after he said those things to you did he make 
a suggestion? 

A. Well, there was one place that he had his doubts 
about but he would like to see that place to make sure. 

Q. Allright. And as a result of that did you and he 
and others go somewhere? 

A. We went in the cruiser and we went to all these 
places and he showed us how he went in, etc. 


Officer Bies (Tr. 53): 

Q. Now then, after the defendant had made those 
statements did you and he and Officer Murphy and 
Officer Thompson go somewhere? 

A. Yes sir, we went out on the street. 

Q. At whose request or suggestions? 

A. It was his request. There was one place in ques- 
tion that he wasn’t sure if he did and he said, take me 
out there and let me see it, and we took him out there 
and he took us around the various places. 

Q. And he showed you these various places that you 
have just finished talking about? 

A. Yes, sir. 
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Probable Cause for Appellant's Arrest 


Appellant was arrested on February 24, 1961 for the 
crime involved in Count VII of the indictment—the at- 
tempted housebreaking into Mr. Gelfand’s store. 

While walking his beat at about 12:25 A.M. on that date 
(Tr. 21) Officer Thompson observed appellant about three 
quarters of a block away “‘standing in a doorway”’ (Tr. 21) 
of a delicatessen located at 944 Eye Street, N.W. (Tr. 22). 
(Mr. Gelfand’s store). He approached appellant and as 
he did so, appellant moved ‘‘approximately ten or fifteen 
feet from the doorway.” (Tr. 22.) When the officer arrived 
at the delicatessen he saw ‘‘that the lock was off and hang- 
ing to one side.”” (Tr. 23.) The officer was familiar with 
the neighborhood and had checked that particular door on 
prior occasions (Tr. 24).* 

The officer knew that there had been a series of house- 
breakings into small delicatessens and restaurants in that 
neighborhood (Tr. 22, 23)? all of which had involved the 
same type of entry—the use of a “‘jimmy or tire iron”’ 
(Tr. 23)2 

Officer Thompson asked appellant what he was doing in 
the area and appellant replied that was waiting for a friend 
(Tr. 23). As he spoke to appellant, he *‘noticed he was 
trying to hide, in my opinion, an iron bar protruding, 
from his overcoat pocket”? (Tr. 23). Officer Thompson 
asked appellant about the bar and appellant showed him 
the tire iron and said he carried it for self-protection 
(Tr. 23). Appellant told the officer he was unemployed 
and “‘hadr’t been in town long’”’ (Tr. 17). Appellant 
was placed under arrest (Tr. 24). 


Mallory Hearing Out of the Presence of the Jury 
At a hearing out of the presence of the jury, the court 
heard the testimony of Officers Thompson, Murphy and 
Bies. Appellant did not testify at this hearing. The testi- 
mony of the officers, which was uncontradicted, established 
the following chronology of events on the morning of 
February 24, 1962: 


1 This Tr. reference refers to the transcript of the pre-trial hearing. 


12:25 A.M. .....--eeeeeoee 


Between 12:25 and 12:40 .. 


Between 12:50 and 1:00 ... 


Between 1:00 and 1:30 .... 
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While walking his beat, Offi- 
cer Thompson saw appellant 
about three quarters of a 
block away standing in the 
doorway of Gelfand’s Deli- 
catessen. (J.A. 8, 9). 


Appellant was arrested 
(J.A. 8, 20). Appellant was 
not questioned at the scene 
after being arrested (J.A. 
21). Prior to arrest appel- 
lant said he was standing 
by the store waiting for a 
friend (J.A. 10). 


Police wagon arrived at 
scene (J.A. 21). 


Appellant arrived at pre- 
einct (J.A. 11-12). 

About five minutes spent 
searching appellant’s pock- 
ets (J.A. 21). Remainder 
of time spent sitting in pre- 


cinct office awaiting arrival 
of detective assigned to the 
case (J.A. 21). No question- 
ing was done during this 
period of time (J.A. 21). 


Detective Murphy filled out 
the lineup sheet and ques- 
tioned appellant (J.A. 31). 
Appellant denied committing 
the attempted housebreaking 
(J.A. 31). Appellant stated 
he was hungry and he was 
served coffee and sandwiches 
(J.A. 33). 


At the same time, Officer 
Bies returned to the scene 
of the crime for which appel- 
lant was arrested and gath- 
ered paint samples from the 
door which had been tamp- 
ered with (J.A. 38). 
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Between 1:30 and 1:40 .... 


Between 1:30 or 1:40 and 
2:00 


tween 2:00 and 3:15 or 
30 


At 1:30 or 1:40, Officer Bies 
arrived back at the precinct 
be the paint samples (J.A. 


At 1:30 or 1:40 Officer Bies 
confronted appellant with 
the paint samples he had 
taken from the door and told 
appellant that they were 
similar to samples found on 
the pry-bar taken from ap- 
pellant at the time of his 
arrest (J.A. 39). Officer Bies 
told appellant the samples 
would be sent to the F.B.I. 
for comparison (J.A. 39). 
Appellant then ‘‘admitted 
that he had attempted to get 
into this place’’ (J.A. 39), 
and at the same time he 
admitted breaking into six 
other places ‘‘within a pe- 
riod of two weeks to a 
month’? (J.A. 39). Appel- 
lant was questioned about 
these six housebreakings 
because ‘‘[t]hey were all 
similar in the method in 
which the door was pried’’ 
(J.A. 39-40). There were no 
threats, promises or ‘‘coer- 
cion or force of any kind’’ 
to induce the confession 
(J.A. 13). The oral confes- 
sion was finished by 2:00 
a.m. (J.A. 34). 


As to one of the housebreak- 
ings appellant had some 
doubt (J.A. 35). Appellant 
told the police that he would 
like to see the place (J.A. 35) 
and he ‘‘volunteered”’ (J.A. 
15)—‘‘it was his idea’’ (J.A. 
35)—to ride around to the 
various places (J.A. 35) The 


police and appellant then 
took a car and went to the 
various places where appel- 
lant “pointed them onut’’ 
(J.A. 35). 
Police and appellant re- 
turned to the precinct (J.A. 
35). 
Detective Murphy began 
typing a written confession 
as appellant dictated it (J.A. 
15, 35). 
The transcription of the 
written confession was com- 
pleted and it was signed. 
(J.A. 15, 35, 40). There were 
no threats, promises or force 
used to encourage appellant 
i. ace the confession (J.A. 
10:00 A.M. ........ eeeeeee Appellant presented to U.S. 
Commissioner (J.A. 36). 


There was no testimony that the confessions were in- 
voluntary. 

Edmund T. Daly, the Assistant United States Attorney 
in charge of the Municipal Court Division of the United 
States Attorney’s Office, testified that the regular hours 
during which the Municipal Court is open are from 10:00 
A.M. to 4:00 P.M. (J.A. 29). To the best of his knowledge, 
the regular hours of the Commissioner were from 9:00 or 
10:00 A.M. until 4:00 or 5:00 P.M. (J.A. 29). Mr. Daly 
explained that there was a procedure by ‘which the police 
are furnished with the telephone number of a designated 
Assistant United States Attorney who in turn has the 
number of a designated Municipal Court Judge who may 
be called to arrange for a preliminary hearing at hours 
other than regular court hours (J.A. 27, 28). Mr. Daly said 
that the use of this procedure had ‘‘been very infrequent”’ 
(J.A. 29). He remembered only one or two late hour pre- 
liminary hearings being held in the six months prior to the 
date of his testimony (J.A. 30). 
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STATUTES AND RULE INVOLVED 
Title 22, District of Columbia Code, Section 103 provides: 


Whoever shall attempt to commit any crime, which 
attempt is not otherwise made punishable by this title, 
shall be punished by a fine not exceeding one thousand 
ean or by imprisonment for not more than one year, 
or 


Title 22, District of Columbia Code, Section 1801 provides: 


Whoever shall, either in the night or in the day- 
time. break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop, stable or other 
building, or any apartment or room, whether at the 
time occupied or not, or any steamboat, canal, boat, 
vessel, or other watercraft, or railroad car, or any 
yard where any lamber, coal, or other goods or chattels 
are deposited and kept for the purpose of trade, with 
intent to break and carry away any part thereof or 
any fixture or other thing attached to or connected 
with the same, or to commit any criminal offense, shall 
be imprisoned for not more than fifteen years. 


Title 22, District of Columbia Code Section 2202 provides: 


Whoever shall feloniously take and carry away any 
property of value of less than $100, including things 
savoring of the realty, shall be fined not more than 
$200 or be imprisoned for not more than one year, or 
both. And in all convictions for larceny, either grand 
or petit, the trial justice may, in his sound discretion, 
order restitution to be made of the value of the money 
or property shown to have been stolen by the defend- 
ant and made way with or otherwise disposed of and 
not recovered. 


Bule 5(a), Federal Rules of Criminal Procedure, provides: 


An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest with- 
out a warrant shall take the arrested person without 
unnecessary delay before the nearest available com- 
missioner or before any other nearby officer empowered 
to commit persons charged with offenses against the 
laws of the United States. When a person arrested 
without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith. 
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SUMMARY OF ARGUMENT 


Appellant’s oral and written confessions and testimony 
about appellant’s inspection of the sites of the various 
crimes were admissible at appellant’s trial. The confes- 
sions were not made during a period of ‘unnecessary 
delay’? within the meaning of Rule 5(a) of the Federal 
Rules of Criminal Procedure and the Mailory Bule. 

Appellant’s detention was justified because it was during 
a period of time devoted to legitimate police activities, in- 
cluding (1) making out a lineup sheet; (2) verifying the 
circumstantial evidence which constituted the probable 
cause for appellant’s arrest; (3) verifying appellant’s 
confessions whose trustworthiness was suspect; and (4) 
reducing the oral confessions to writing. 


ARGUMENT 
L 
APPELLANT'S CONFESSIONS WERE ADMISSIBLE 


Whether detention in any particular case constitutes 
“‘unnecessary delay’’ within the meaning of Rule 5(a) and 
Mallory depends upon the facts and circumstances of that 
case. Reasonable inquiry of an accused after arrest is not 
unlawful. Hetdeman v. United States, 104 U.S. App. D.C. 
128, 130 259 F.2d 943, 945 (1958), cert. denied, 359 U.S. 
959. Questioning often leads to the accused’s release. ‘‘It 
is not simply a matter of hours, one way or another, but of 
police purpose and conduct in the light of circumstances.’’ 
Trilling v. United States, 104 U.S. App. D.C. 159, 160, 260 
F. 2d 677, 678 (1958). The circumstances of this case show 
that appellant’s confessions were not made during a period 
of ‘unnecessary delay.’’ 


A. The Oral Confession Was Admissible 


Appellant was arrested about 12:30 am. He began his 
oral confession to seven housebreakings at 1:30 or 1:40. 
He completed his oral confession about 2:00. This con- 
fession was admissible. Appellant’s detention during 
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this period? did not unnecessarily delay his presentment 
before a magistrate. 


12:30 am. to 1:00 


During this period: (1) transportation of appellant to 
the police station was arranged; (2) appellant was trans- 
ported by wagon to the precinct station; (3) appellant’s 
pockets were searched at the precinct; and (4) appellant 
sat in a chair at the precinct for ‘‘just a matter of a few 
minutes’? awaiting farther processing. It cannot seriously 
be argued that there was any “‘unnecessary delay’’ during 
this period prior to 1:00. Appellant was never questioned 
about the crime during this time. 


1:00 to 1:30 or 1:40 


At 1-00 appellant was taken to Detective Murphy’s office 
for the purpose of preparing a lineup sheet. By 1:30 or 
1:40 he had begun his confession. During this thirty or 
forty minutes from 1:00 to 1:30 or 1:40 Detective Murphy 


and Officer Bies were separately and simultaneously per- 
forming duties which independently justified appellant’s 
detention. 

Detective Murphy spent the time from 1:00 to 1:30 or 
1:40 with appellant, preparing his lineup sheet and ques- 
tioning appellant about the crime and about other informa- 
tion needed for the lineup sheet (date of birth, place of 
birth, ete. J.A. 32). The detention of appellant for these 
purposes was lawful. The Mallory case, itself, specifically 
stated that the time required for the police to carry out 
the ordinary administrative procedures did not constitute 
unnecessary delay. Mallory v. United States, 354 U.S. 449, 
453 (1957). 


2The relevant time period on the question of the adminsibility of the oral 
confession is the time from his arrest to the time of his confession. His 
detention thereafter is irrelevant. “<Detention after a confession plainly 
does not affect its admimibility.’? Jackson v. United States, U.S. App. 
D.C. —, (No. 16,879, decided December 20, 1962), and cases cited thercin. 
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Detective Murphy’s questioning of appellant was proper. 
Heideman v. United States, 104 U.S. App. D.C. 128, 259 
F. 2d 943 (1958), cert. denied, 359 US. 959. 


“* At the outset, the police, assuming they have probable 
cause for arrest, are entitled to ask the arrested suspect 
what he knows about a crime. If he denies knowledge, 
they are entitled to state to him what evidence they 
have and ask whether he cares to comment upon it. 
A strong circumstantial case which would satisfy the 
U. S. Commissioner, prima facie, might well be ex- 
plained away by a suspect who knew what information 
the police relied on—hence leading to no charge being 
made. * * * it is only when the questioning crosses into 
what can be termed ‘grilling’, or is continued beyond 
the brief period allowed, that the resulting confession 
may be held inadmissible.”? Hetdeman v. United 
States, 104 U.S. App. D.C. at 130; 259 F. 2d at 945. 


Appellant was arrested on probable cause that he had com- 
mitted a housebreaking at Gelfand’s Delicatessen (Count 
VII). The facts establishing probable cause are set out, 
supra, in a separate section of the counterstatement. Ap- 
pellant, in his brief (p. 9) concedes that these facts consti- 
tuted probable cause for appellant’s arrest. However, the 
case against appellant was entirely circumstantial. He 
conceivably could have explained away his presence at the 
scene of the crime and his possession of the tire iron. The 
detective correctly gave appellant an opportunity to ex- 
plain his avowed innocence. 

At the same time that the lineup sheet was being pre- 
pared Officer Bies, having heard appellant deny committing 
the crime, returned to the scene of the crime to recover 
paint chips from the door which had been tampered with 
in the attempted housebreaking at Gelfand’s Delicatessen. 

In Mallory, the Supreme Court said: 


‘‘Cireumstances may justify a brief delay between 
arrest and arraignment, as for instance, where the 
story volunteered by the accused, is susceptible of 
quick verification through third parties.”’ 354 U.S. 
at 455. 
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In the instant case the delay from 1:00 to 1:30 or 1:40 
was for the purpose of quickly verifying the circumstances 
constituting probable cause through a closer scrutiny of 
the physical facts at the scene of the crime rather than 
through interviews with third parties. There is no rational 
basis for distinguishing between the two types of verifica- 
tion. Both serve the same purpose. Both are attempts to 
investigate facts which, if true, could establish an accused’s 
innocence. Both constitute reasonable grounds for briefly 
delaying an accused’s presentation before a magistrate. 

If the paint chips which Officer Bies recovered from the 
door of the Delicatessen had turned out to have been dif- 
ferent in color from the color of the chips on appellant’s 
tire iron (they didn’t: instead they matched and an FBI 
agent so testified), Officer Bies would have uncovered an 
important fact indicative of appellant’s innocence and a 
fact which might have caused the police to release appellant. 

The police having good probable cause but an entirely 
circumstantial case against appellant, were entitled to the 
time required to make a quick examination of the physical 
evidence at the scene of the crime before determining 
whether to formally charge appellant with the crime. 

The thirty or forty minutes (from 1:00 to 1:30 or 1:40) 
spent in filling out the lineup sheet and checking out the 
paint chips did not constitute an ‘‘unnecessary delay’’ in 
presenting appellant before a magistrate. Heideman v. 
United States, supra; Jackson v. United States, — US. 
App. D.C. — (No. 16,879, decided December 20, 1962) ; 
Trilling v. United States, 104 U.S. App. D.C. 159, 206 F. 2d 
677 (1958) (first oral confession); Metoyer v. United 
States, 102 U.S. App. D.C. 62, 250 F. 2d 30 (1957). 

In Turberville v. United States, 112 US. App. D.C. 400, 
303 F. 2d 411 (1962) this Court held: 


“Simpson was arrested at 11:20 p.m., on December 7, 
1959. He was taken to police headquarters, arriving 
around midnight. Immediately thereafter the police 
began to question him about his alleged participation in 
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the crimes. Within half an hour he made an oral 
statement implicating himself in the offenses. 


112 U.S. App. D.C. at 405, 303 F. 2d at 416. 


‘We think that ‘unnecessary delay’ within the mean- 
ing of Rule 5(a) and the Mallory case has not occurred 
when a defendant is arrested, brought to police head- 
quarters around midnight, begins to make a statement 
within thirty minutes thereafter and is then taken 
before a magistrate at 10:00 a.m. the same morning.”’ 


112 U.S. App. D.C. at 406, 303 F.2d at 417. 


The time interval in Turberville and this case are notably 
similar. Moreover, the result appellee urges in this case 
is a fortiori from the holding in Turberville, because in the 
instant case, the time was spent by the police performing 
two necessary duties—completing administrative proce- 
dures and verifying the probable cause of appellant’s guilt. 


1:30 or 1:40 to 2:00 

At 1:30 or 1:40 Officer Bies returned to the precinct from 
the scene of the crime with the paint chips. He confronted 
appellant with the fact that the paint chips on the door 
matched those on appellant’s tire iron. Appellant immedi- 
ately confessed. Between 1:30 or 1:40 and 2:00 appellant 
also confessed to six other recent housebreakings. 

Appellant’s detention during this twenty or thirty 
minutes was patently reasonable. The police recognized 
that appellant’s modus operandi on the attempted house- 
breaking at Gelfand’s Delicatessen was identical to the 
modus operandi used in a series of recent housebreakings 
in the same neighborhood. With this knowledge, the officers 
had the right, and indeed the duty, to ask appellant if he 
committed these other housebreakings. The query was 
entirely reasonable under the circumstances. Detective 
Murphy testified that ‘‘I named them and he told me either 
yes or no.” (J.A. 34). 

This is not a situation like that criticized by some mem- 
bers of this Court in Trilling v. United States, supra. The 
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factual distinctions are obvious. Arrested for one crime, 
Trilling was interrogated for four and one half hours about 
other crimes. This interrogation started almost five hours 
after Trilling’s arrest and took place while a magistrate 
was apparently readily available. 

Appellant’s confessions made between 1:30 or 1:40 and 
2:00 cannot be realistically viewed as a series of severable 
statements. Appellant’s confessions to the various crimes 
constituted one inseparable continuous confession in which 
statements about one crime were inextricably intertwined 
with statements about the other crimes. With respect to 
the question of the legitimacy of appellant’s detention 
between 1:30 or 1:40 and 2:00 appellant’s situation is like 
that of an accused who makes a confession to one crime 
in such detail that the full confession requires twenty or 
thirty minutes to complete. The instant case presents an 
equally homogeneous situation. 

When the police arrest a man ‘‘red handed”’ in the perpe- 
tration of a housebreaking, when he confesses to that house- 
breaking and when the modus operandi used in that house- 
breaking is similar to the modus operandi used in a series of 
recent housebreakings in the same neighborhood, the police 
are entitled to ask the arrested man if he committed the 
other housebreakings. That was all that was done in this 
case. Mallory does not require the police to interrupt a 
willing confessor in the middle of a confession to a series 
of similar and repetitive crimes in order to present him 
to a commissioner. This is particularly true where the 
time taken to relate the entire confession is only twenty 
to thirty minutes. The police should not be forced to turn 
their back on a willing and ready source of information. 


B. Testimony Relating Appellant's Inspection of the Sites 
of the Crime Was Admissible 
While he was being queried about the various house- 
breakings, appellant expressed some doubt as to whether 
he had committed one of the crimes. He suggested to the 
police that they take him to the scene of the crime. After 
the oral confession was completed the police drove appel- 
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lant to the addresses of the crimes. They returned to the 
precinct by 3:15 or 3:30. As Officer Bies testified (Tr. 53) : 


Q. Now then, after the defendant had made those 
statements did you and he and Officer Murphy and 
Officer Thompson go somewhere? 

A. Yes sir, we went out on the street. 

Q. At whose request or suggestion? 

A. It was at his request. There was one place in 
question that he wasn’t sure if he did and he said, take 
me out there and let me see it, and we took him out 
there and he took us around the various places. (Em- 
phasis supplied). 


The officers’ actions in taking appellant to the addresses of 
the various crimes was proper under the circumstances of 
this case. The testimony quoted above and similar testi- 
mony of Officer Thompson was properly admitted by the 
trial court. 

The situation facing the officers in this case was signifi- 
cantly different from that confronting the officers in Naples 
v. United States, — U.S. App. D.C. — (No. 16,436, decided 
May 8, 1962); Williams v. United States, — U.S. App. 
D.C. —, 303 F.2d 772 (1962); Watson v. United States, 
98 U.S. App. D.C. 221, 234 F. 2d 42 (1956); its sequel 
Watson II v. United States, 101 U.S. App. D.C. 350, 249 
F. 2d 106 (1957), and Jones v. United States, — U.S. App. 
D.C. — (No. 17,019 decided July 19, 1962). In each of 
those cases the defendant was arrested for a ‘‘one of a 
kind’’ type of crime. The only question facing the police 
in those cases was whether they were arresting the correct 
man for one sut generis crime. When the defendants orally 
confessed in those cases the police had confessions whose 
trustworthiness they had no reason to suspect. 

The crimes in those cases involved unique facts and a 
person could not confess to them by mistake. Neither 
Naples nor Williams nor Watson nor Jones could have con- 
fessed to the crime for which he was arrested in the mis- 
taken belief that he was confessing to some other crime. 
Because the confessions given by Naples, Watson, Williams 
and Jones were inherently trustworthy, there was no par- 
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ticular need for the police to take them back to the scenes 
of the crimes and to have them re-enact the crimes. This 
Court found under those circumstances that the police re- 
turned to the scene in those cases to cement the case against 
the defendant rather than to verify an untrustworthy con- 
fession. 

The instant case presented a different factual problem 
for the police. Here the police had a man—appellant— 
who was confessing to seven remarkably identical crimes; 
crimes which were similar in that (1) they were committed 
in the same neighborhood; (2) they were housebreakings 
into similar types of businesses—delicatessens and small 
restaurants: (3) the items stolen in each of them were 
similar: and (4) they each involved the same modus oper- 
andi of entry—jimmying a door with an iron bar. Here 
the police had good cause to be suspicious of the accuracy 
of the confession. The number of crimes involved would 
alone require precise identification. There were so many 
crimes involved and the crimes were so similar, the police 
could justifiably be concerned that perhaps appellant was 
confused and had been confessing to some of these house- 
breakings when in fact he did not commit them. 

Appellant, himself, confirmed these suspicions when he 
told the officers that he was not certain as to one of the 
crimes and that he wanted to see the site before making 
a definite statement. 

Before deciding whether to charge appellant with the 
additional six crimes other than the one for which he was 
arrested the police had a right to verify the confession. 
Fairness to appellant so required. If appellant, upon his 
inspection of the sites, had told the officers that the stores 
he was driven to were not the stores to which he had re- 
ferred in his earlier oral confession, the integrity and 
significance of appellant’s confession would have disap- 
peared and appellant could not have been charged with the 
perpetration of those crimes. The time spent inspecting 
the sites did not unnecessarily delay appellant’s present- 
ment before a magistrate. The trip was a necessity if ap- 
pellant’s oral confession was to have real value. It was 


21 


an hour and fifteen minutes which could have cleared ap- 
pellant of implication in the six crimes. 

Moreover, it was a period of detention to which appel- 
lant consented and for that reason it cannot be considered 
as a period of ‘‘unnecessary delay’’. Indeed, appellant did 
more than merely passively consent. He originated the 
idea of making the inspection of the sites. Naples, supra, 
states that the government has the burden of showing con- 
sent if it relies upon consent to justify detention of an ac- 
cused. The uncontradicted testimony proving that the in- 
spection was suggested by appellant met that burden in this 
ease. See Mitchell v. United States, 322 U.S. 65 (1944). 


C. The Written Confession Was Properly Admitted 


Appellant and the officers returned to the precinct from 
their car trip to the scenes of the crimes at about 3:15 or 
3:30. At 3:45 Detective Murphy began typing a written 
confession to the crimes as appellant dictated it. The con- 
fession was completed and signed between 4:00 and 4:30.* 

The trial court properly admitted the written confession 


into evidence. The time required for the police to reduce 
an oral confession to writing does not constitute an ‘‘un- 
necessary delay”’ violative of the Mallory Rule. Metoyer 
v. United States, 102 U.S. App. D.C. 62, 250 F. 2d 30 (1957) ; 
Turberville v. United States, 112 U.S. App. D.C. 400, 303 
F.2d 411 (1962); Sawyer v. United States, 112 U.S. App. 
D.C. 381, 303 F.2d 392 (1962); Lockley v. United States, 
106 U.S. App. D.C. 163, 270 F. 2d 915 (1959) ; United States 
v. Ladson, 294 F. 2d 535 (2d Cir. 1961). 

In Lockley, supra, the defendant was arrested at 4:30 
am. He orally confessed within fifteen minutes after his 
arrest. The police then ‘‘drove Lockley around the city to 
the scenes of various breakings which were being investi- 
gated and at about 6:30 a.m. arrived with him at the pre- 
cinct. At 9:10 a.m. an officer began typing a confession 
which Lockley signed when it was completed’’ Lockley v. 


3 Tho detention after the completion of the written confession is irrelevant. 
See footnote 2, supra. 
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United States, 106 U.S. App. D.C. at 165; 270 F. 2d at 917. 
This Court held the written confession admissible. 

In Ladson v. United States, supra, the defendant was ar- 
rested at 7:00 pm. He was taken to the Bureau of Nar- 
cotics and questioned for about five hours until midnight. 
During this period he made oral confessions. At 11 :00 
am. the next morning he was taken to the Office of the 
United States Attorney where until 12:00 he was ques- 
tioned and his oral confession was reduced to writing. The 
Office of the United States Attorney was in the same build- 
ing as the United States Commissioner and the Commis- 
sioner was in the building between 11:00 a.m. and 12:00 
a.m. while Ladson’s confession was being reduced to writ- 
ing. The Second Circuit held the written confession ad- 
missible into evidence. 

In any event, if the admission of the written confessior 
was error, it was harmless error. Porter v. United States, 
103 U.S. App. D.C. 385, 392-3, 258 F.2d 684 (1958), cert. 
denied, 360 US. 906 (alternative holding) ; Starr v. United 
States, 105 US. App. D.C. 91, 94-6, 264 F. 2d 377 (1958) 
(en banc), cert. denied, 359 US. 936 (1959) ; Trilling v. 
United States, 104 U.S. App. D.C. 159, 260 F. 2d 677 (1958) 
(first confession ; alternative holding). 

Appellant’s oral confession was a detailed narrative of 
his actions. His written confession contained no inerimi- 
nating statements which were not part of the oral con- 
fession* Appellant put on no evidence in his own de- 
fense. Aside from the written confession the jury had 
before it appellant’s uncontradicted and detailed oral 
confession. It is pure speculation to say that but for the 
written confession the jury would have arbitrarily ignored 
the uncontradicted oral confession and aquitted appellant.” 


4The oral and written confessions are set out side by side in the counter- 
statement. A comparison shows that the written confession contained no 
additional incriminating statements. 


The following facta distinguish this case from Jones v. United States, 
— US. App. D.C. —, (No. 17019, decided July 19, 1962) where the 
introduction of a written confession was held to be prejudicial error. (1) The 
written confession here contained no incriminating statements not included in 
the oral confession. In Jones the written confession included a sentence 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Dav C. AcHEson, 
United States Attorney 


Frank Q. Nesexes, 
Wuium C. Werrzet, Jr, 
Assistant United States Attorneys 


missing from the oral confession which was critically fatal to Jonee’ 
defense of self defense; (2) Jones took the stand and put on a real defense. 
Appellant put on no defonse, The government’s case, including appellant’s oral 
confession went to the jury uncontradicted. 
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